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STATEMENT OF QUESTIONS PRESENTED 

I Whether a District of Columbia Court has jurisdic¬ 
tion in a declaratory judgment suit to construe the will 
of a decedent domiciled there, the executor of whose es¬ 
tate is domiciled there and the personal assets of whose 
estate are situated there, and render a personal judgment 
against the executor in accordance therewith, when one 
of the legatees is a public corporation of the State of 
Virginia with power to sue and be sued. 

II Whether a statute of Virginia, fixing jurisdiction 
over certain public corporations will be allowed to defeat 
the jurisdiction of a federal court which has personal 
jurisdiction of the executor of an estate and in rem juris¬ 
diction of the assets thereof, in a suit for declaratory 
judgment to construe a will. 

HI Whether a party will be rendered remediless by 
being forced to litigate her rights, under a will admitted 
to probate in the District of Columbia, in a Virginia 
Court which has no jurisdiction of the personal assets 
or the fiduciary of the estate. 
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United States (Court of Appeals 

Foe the District of Columbia Circuit 


No. 10,823 


Agra B. Williams, Appellant, 
vs. 

The Virginia Military Institute, a corporation, 

Appellee. 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This Court has jurisdiction of this appeal by reason 
of Title 28 of the United States Code, sections 1291 ajid 
1292. 

STATEMENT OF CASE 

Mary E. Maxwell, a resident of, and domiciled in, tjhe 
District of Columbia, died on the 1st day of March, 1949, 
leaving a last will, dated the 28th day of February, 1944, 
which was admitted to probate in the United States Dis- 
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trict Court for the District of Columbia, holding a pro¬ 
bate court. The residuary clause of her will is as fol¬ 
lows: 

“ITEM XXVII: All of the rest, residue and re¬ 
mainder of mv property and estate, both real and 
personal, of whatever kind and wheresoever situate, 
of which I may die seized or possessed, or to which 
I may be entitled at the time of my death, I give, 
devise and bequeath, absolutely and in fee simple, 
share and share alike, unto the Episcopal Theologi¬ 
cal Seminary, of Alexandria, Virginia, and the Vir¬ 
ginia Military Institute, of Lexington, Virginia. I 
desire and direct, however, that the property received 
hereunder by the said Episcopal Theological Semi¬ 
nary shall be kept intact and invested by it perpet¬ 
ually, as an endowment fund, in memory of my 
mother, Buth Bay Maxwell, and father, James Max¬ 
well, and that the net income only arising therefrom 
shall be used, one-half (%) in the establishment of 
such whole or partial scholarships as the managing 
body of said Seminary may deem advisable, and the 
remaining one-half (%) thereof toward the current 
expenses of said Seminary, having in mind the con¬ 
tinuance and enlargement, if practicable, of the 
course on pulpit delivery and elocution, to the es¬ 
tablishment of which I have heretofore contributed. 
I further desire and direct that the property received 
hereunder by the said Virginia Military Institute 
shall be kept intact and invested perpetually as an 
endowment in memory of my brother, James H. Max¬ 
well (who was drowned in 1881 while in attendance at 
said Institute) and that the net income only arising 
therefrom shall be used, one-half (y 2 ) in the estab¬ 
lishment of such whole or partial scholarships as the 
managing body of said institute may deem advisable, 
such scholarships, however, to be available only to 
students from the States of Virginia or West Vir¬ 
ginia, and the remaining one-half (y 2 ) thereof to¬ 
ward the current expenses of said Institute.” 

The defendant, American Security and Trust Company, 
a corporation, a resident of the District of Columbia, was 
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appointed by and duly qualified as, executor of the de¬ 
cedent ^ estate, before the United States District Court 
for the District of Columbia, holding a Probate Court, 
and entered upon its duties and is now acting in that 
capacity. The estate consists of personal property, alk 
of which was situated at the time of the decedent’s death, 
in the District of Columbia, and is now so situated, in 
the hands of the executor. j 

The plaintiff below and appellant here, Agra B. Williams, 
a resident of West Virginia, is the sole heir at law of the 
decedent. She filed a complaint in the United Stated 
District Court for the District of Columbia, seeking a 
construction of the said residuary clause of the aforesaid 
will, asking for a declaratory judgment, holding that she 
is the sole next of kin of decedent and entitled to the re^ 
siduum of the said estate, and for the entry of a judgment 
against the executor, in an amount found to be the value 
of the residuum of the aforesaid estate. 

To this suit, Agra Williams joined, as defendants, the 
executor, Jesse W. Dillon, State Treasurer of the State of 
Virginia, and The Virginia Military Institute, one of the 
named residuary legatees. 


The complaint recites that the defendant executor is a 
resident of the District of Columbia, that the defendant 
Jesse W. Dillon is the State Treasurer of the State of 
Virginia, and the person and officer designated by the laws 
of the State to receive devises and bequests for the de¬ 
fendant, The Virginia Military Institute, which the com¬ 
plaint alleges is a public corporation organized under the 
laws of the State of Virginia. In addition, it is charged 
in the complaint that The Virginia Military Institute lacks 
the power to take and receive the legacy attempted to be 
given to it, is precluded from taking under the will of 
Mary E. Maxwell, and that, therefore, there is an intestacy 
with regard to the residuum claimed by that institution 
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and that the same passes to and devolves upon the appel¬ 
lant. 

To this complaint, the defendant executor, after being 
served in person, appeared and answered, saying it be¬ 
lieved the bequest to the appellee to be valid. 

The defendant, The Virginia Military Institute, was 
served by publication and appeared specially without sub¬ 
mitting personally to the jurisdiction of the Court, for 
the purpose of denying the jurisdiction of the Court 

over the residuum of the estate of Marv E. Maxwell in- 

•» 

sofar as it concerned it, and of denying jurisdiction over 
it personally, then moved the Court to dismiss the action 
on three grounds: 

First: That the complaint failed to state a claim 
against it upon which relief could be granted for the 
reason that it appeared on the fact thereof that the Com¬ 
monwealth of Virginia is an indispensable party and can¬ 
not be made a party without depriving the Court of juris¬ 
diction of the cause. 

Second: That an action against The Virginia Military 
Institute, a public corporation of Virginia, under the con¬ 
trol of the General Assembly of that Commonwealth is, in 
substance, an action against that Commonwealth, which has 
not waived its immunity from suit under the Eleventh 
Amendment of the Constitution of the United States, in 
any manner which will permit an action to be brought 
against The Virginia Military Institute or the Common¬ 
wealth in a Federal Court. 

Third: That any action against any public corpora¬ 
tion, the funds and property of which are owned by the 
Commonwealth of Virginia, shall, by virtue of the Code 
of Virginia, Sections 6049 and 6051, must be brought only 
in the Circuit Court of Richmond, Virginia. 

The defendant, Jesse W. Dillon, was served by publica¬ 
tion but did not appear. 
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The lower court sustained this motion on the ground 
that the appellee is an agency of the Commonwealth £>f 
Virginia, that the only court having jurisdiction is the 
Circuit Court of the City of Richmond, Virginia, that 
the Commonwealth of Virginia is an indispensable pai 
and not having consented to be sued, the Court was with¬ 
out jurisdiction over appellee, and dismissed this suit 
to the appellee and precluded appellant from proceeding 
against the executor. From this action of the lower court 
this appeal is taken. 

The other defendant, Protestant Episcopal Seminary ip 
Virginia, waived the question of jurisdiction, appeared 
and answered. The action as to it is now being litigated 
in the lower court. 

ARGUMENT 

I. The Appellee Does Not Possess Sovereign Immunity 
From Suit but is Subject to Suit in a Federal Court 
in the Same Manner as Any Other Private Corpora¬ 
tion. 

The gravamen of this suit seems to be whether the 
appellee, being a public corporation, created by the Geny 
eral Assembly of Virginia, possesses the sovereign im¬ 
munity of its creator, and whether this is a case which 
should be brought, so far as this appellee is concerned, in 
the Circuit Court of the City of Richmond, Virginia. 

The statute which created The Virginia Military Insti 
tute is now Chapter 10, of the 1950 Code of Virginia, 
being sections 23-92 to 23-113. 

Section 23-92 provides as follows: 

1 ‘The military school established in the County of 
Rockbridge, at the town of Lexington, shall be con¬ 
tinued, and the visitors thereof cmd their successors 
shall be and remavn a corporation under the style of— 
‘The Virginia Military Institute’, and shall be at all 
times subject to the control of the General Assembly. 
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For the support of the school there shall be paid out 
of the public treasury, from time to time, such sums 
as shall be appropriated therefor by the General 
Assembly.” Italics ours. 

Sec. 23-97 provides as follows: 

“The board of visitors may sue and be sued for any 
cause or matters which have heretofore arisen, or 
which may hereafter arise.” Italics ours. 

By virtue of sec. 23-93, it is provided that the board 
of visitors shall consist of thirteen members, consisting 
of eleven to be appointed by the Governor from the State 
at large, and the Adjutant General and the Superintend¬ 
ent of Public Instruction, ex officio. Section 23-94 allows 
eight of the appointive visitors to be alumni of the Insti¬ 
tute. 

The visitors appoint a superintendent, a president and 
secretary, where duties are prescribed by the board, sec. 
23-98; make their own by-laws and regulations, sec. 23-99; 
appoint a treasurer and set his bond, sec. 23-101; conduct 
their own audit, sec. 23-103; appoint, remove and set the 
salaries of instructors and professors, sec. 103; determine 
the terms of admission of students, the number, terms of 
service and duration thereof, and prescribe the course of 
instruction, sec. 23-104; hold title to the grounds and 
buildings of the Institute, sec. 23-109. No express power 
to repeal or alter any provisions of this chapter was re¬ 
served by the legislature, as was done in creating the 
Virginia Polytechnic Institute, sec. 23-132, chapter 11. 

It is apparent, therefore, from the above statutory re¬ 
citals that the appellee here is almost as separate and 
distinct from the governmental affairs of the Common¬ 
wealth of Virginia as a private corporation. Its board 
of visitors has practically unlimited powers in almost 
every aspect of its operation. 



The Virginia Court in Dunmngton v. Northwest Turn¬ 
pike Road, 6 Gratt. 160, considered the precise question 
raised here. There, the Governor, Treasurer, Attorney 
General and Second Auditor of the Commonwealth were 
constituted a corporation by the General Assembly of 
Virginia, with the power “to sue and be sued”, holc| 
property in trust for its creator and construct a road at 
public expense. It was sued in assumpsit, and a demurrei 
was hied maintaining that it was clothed with the sover¬ 
eign immunity of its creator. The court held that when 
a state gives its public corporations the power of private 
ones, the language creating the power is to be construed 
in like manner as the language creating the latter, and 
therefore, the public corporation does not enjoy the im¬ 
munity from suit possessed by the sovereign, because the 
consent to be sued has been waived by the words “sue 
and be sued”. Venue over the same was also held to 
be that pertaining to private corporations. Idem, James 
River Kanawha Co. v. Early, 13 Gratt. 541. 

The same theory is supported by other decisions of 
that court. Higginbotham’s Exor.’s v. Commonwealth, 25 
Gratt. 637; Asylum v. Garrnett, 27 Gratt. 163; McClanahan 
v. Asylum, S8 Va. 466, 13 S. E. 977. 

The Supreme Court of the United States has many times; 
considered the same question and resolved it in favor of 
the appellant’s contention. 

Hopkins v. Clemson Agricultural College, 221 U. S. 
636, 55 L. Ed. 890, was a case precisely like the one at 
bar. The defendant corporation was an educational inj 
stitution created by the legislature, with a right to su^ 
and be sued. Public funds were appropriated for its 
support. It contended, in a tort suit against the collect, 
that it was an arm of the state, held no title to its prop ¬ 
erty’, and immune from suit under the Eleventh Amend¬ 
ment. The Court held, by virtue of the authority of 
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Lincoln County v. Liming, 133 U. S. 529, 33 L. Ed. 766, 
that the defendant was a corporation, nonetheless, that 
the Eleventh Amendment was limited to the state, itself, 
not to the corporate entities conducting its business, and 
the suit would lie. In the case at bar the facts are 
stronger. The appellee here holds title to its property 
and money, without interference from the commonwealth'. 

In Keifer v. Reconstruction Finance Corporation, 306 
IT. S. 381, 83 L. Ed. 784, it was held that the omission 
of the conventional “sue and be sued’’ does not relievb 
a public corporation from suit; the immunity only exists 
when expressly stated. The use of such words or words 
of like character indicates a waiver of immunity from 
suit and a voluntary stripping of the sovereign character 
of the corporation. Federal Land Bank v. Priddy, 295 
U. S. 229, 79 L. Ed. 1408, Reh. den. 295 U. S. 769, 79 L. 
Ed. 1709. 

In Interstate Const. Co. v. Regents of the University 
of Idaho , 199 F. 509, a corporation was created by the 
legislature for the purpose of holding the property and 
administering the affairs of the State University, with 
the right to sue and be sued. It was held that this con¬ 
stituted sufficient consent to be sued. 

In fact, jurisdiction of a Federal Court cannot be taken 
away on account of a state having an interest in the con¬ 
troversy, unless it is a party on the record. Louisville 
C. & C. R. Co. v. Letson, 2 How. 497, 11 L. Ed. 353. 

The Court will find a well documented annotation on 
this subject in 83 Law Edition of the Reports of the 
Supreme Court of the United States, beginning on page 
794. 

It would be a monstrous situation if this appellant here 
could not bring her rights before this Court for adjudi¬ 
cation when the Commonwealth of Virginia has stated its 
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public policy in a statute allowing the appellee to be sued. 
We contend that the appellee cannot take under the will. 
If we are right in this contention, the effect of appellee’s 
argument is, that regardless of the propriety of your po¬ 
sition, we will violate the law of our creator and take the 
bequest anyhow, because you may not have a day in court. 

The Commonwealth of Virginia has no pecuniary in¬ 
terest in this bequest. In fact, the title to it vests in the 
appellee, if it has a right to take. The treasurer is answer- 
able only to the board of visitors, the corporate entity; 
it appoints and removes him. No officer of the common¬ 
wealth has jurisdiction over him, under the statute. Pay 
cadets are admitted by the board. This money does not 
become a part of the public treasury of Virginia, Sec. 
23-104. The board cannot “ incur any indebtedness on 
behalf of or in any way” obligate the state, sec. 23-24. 
The property of the appellee is not vested in the State 
Board of Education, as other public institutions in Vir¬ 
ginia. Sec. 23-55, Farmville School, Sec. 23-40, William 
and Mary College, vests their property in the state. The 
board is not specifically subject to the control of the 
General Assembly as is the board of visitors of the Uni¬ 
versity of Virginia, sec. 23-69. The appellee, therefore, 
holds a unique place in the educational system of Virginia. 

We believe appellee will admit that it is now holding 
gifts, bequests and trusts which are not part of the pub¬ 
lic treasury of Virginia, but are used only for the benefit 
of appellee. 

Certainly the statute, 23-97, which allows the board of 
visitors of appellee to sue and be sued for 11 any cause” 
is an express consent, a specific waiver of sovereign im¬ 
munity, if there ever was any in this instance. It is a 
clear statement of public policy, a legislative declaration 
that the appellee could be brought into court “for any 
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cause or matters.” It would be difficult to choose plainer 
language. 

II. The Circuit Court of the City of Richmond, Virginia, 
Has no Jurisdiction of the Issue Here. 

The appellee also moved to dismiss on the ground that 
an action against a public corporation, the funds and 
property of which are owned by the commonwealth, can 
only be brought in the Circuit Court of the City of Rich¬ 
mond, Virginia. It cites Virginia Code, sections 6049 and 
6051. These sections are now Volume 2, sections 8-38 and 
8-40, 1950 Code of Virginia, and are the same as when 
this suit was brought. 

These sections are as follows: 

8-3S (9) “If it be an action or suit in which it is 
necessary or proper to make any of the following 
public officers, a party defendant, to-wit, the Gover¬ 
nor, Attorney General, State Treasurer, Secretary of 
the Commonwealth, Comptroller, Superintendent of 
Public Instruction, or Commissioner of Agriculture 
and Immigration; or in which it may be necessary 
or proper to make a party defendant the State Board 
of Education, or other public corporation composed 
of officers or government, of the funds and property 
of which the Commonwealth is sole owner; or in 
which it shall be attempted to enjoin or otherwise 
suspend or affect any judgment of decree on behalf 
of the Commonwealth, or any execution issued on 
such judgment or decree, it shall be only in the City 
of Richmond.” Italics ours. 

8-40 provides only that any suit required by 8-38 (9) 
shall be brought in the Circuit Court of Richmond. 

From the statements advanced under the preceding 
heading of this brief it would seem that the appellee is 
not a “public corporation composed of officers of the gov¬ 
ernment, of the funds and property of which the common¬ 
wealth is the sole owner.” However, the Virginia Court 
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sets the matter at rest in Western State Hospital v. Ge 
eral Board , 112 Va. 230, 70 S. E. 505. 


ra¬ 


in that case, the General Board of Directors of State 
Hospitals for the Insane was sued in the Circuit Court 
of the City of Richmond. It was held that although the 
defendant was regarded as a “public corporation created 
and existing for purely governmental purposes”, and as 
an agency of the state, “it cannot be brought within the 
category of ‘public corporations composed of officers of 
government, of the funds and property’ of which the 
commonwealth is the sole owner. 

At that time, the General Board of Directors of State 
Hospitals for the Insane was composed of all of thte 
directors appointed members of the several special boards 
and had control and management of all of the state hos¬ 
pitals for the insane. See Virginia Constitution of 1902, 
sec. 150. In other words, a board of visitors. Fund^ 
were received from the auditor of the state on requisitioi 
of the special board of directors of each hospital. Code 
1904, sec. 1665. 


In Universal Life Ins. Co. v. CogbiU, 71 Va. 72, 30 
Gratt. 38, it was held that jurisdiction in the Circuit Court 
of the City of Richmond exists only when certain state 
officers are necessary or proper parties. 

In Commonwealth v. Wilson, 141 Va. 116, 126 S. EJ 
220, a suit was brought in the Circuit Court of Henr^ 
County to enjoin the sale of lands for taxes. The auditor) 
of public accounts appeared and moved to dismiss on th^ 
ground that the suit was in effect against the common^ 
wealth, he was a proper party, and jurisdiction existed 
only in the Circuit Court of the City of Richmond. Held 
that he was not a proper or necessary party, no right of 
the state was involved and jurisdiction existed where the 
suit was brought. 
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In State Highway Commission of Virginia v. Nock, 138 
Va. 212, 120 S. E. 869, suit for injunction against the 
appellant commission was brought in Accomoc County. 
Held the Circuit Court of the City of Richmond did not 
have jurisdiction. 

Now let us consider to whom the treasurer of the ap¬ 
pellee here reports. Not to the State Treasurer, but to 
the State Board of Education. Code, sec. 23-102. The 
former is made a party defendant here, but he is not a 
necessary or proper party. Apparently, he agrees; he did 
not appear. The latter board is not a necessary or proper 
party because it does not have jurisdiction of the appellee 
or title to its property. It does not qualify “of the funds 
and property of which the commonwealth is sole owner.'' 
The appellee is “subject to the control of the General 
Assembly", Code 23-92. No public officer of the govern¬ 
ment of Virginia is involved. 

The appellant is not a public corporation, consequently, 
within the purview of these statutes. None of its board 
of visitors is a public officer of the State of Virginia, no 
public officer ipso facto, or ex officio, is, therefore, in¬ 
volved. It is not a public corporation “composed of 
officers of government of the funds and property of which 
the Commonwealth is the sole owner". Consequently it 
cannot qualify under this clause of the statute. 

As will be discussed hereinafter, the Circuit Court of 
the City of Richmond would have nothing before it to 
decide. No rem, no assets of the estate of the decedent, 
no jurisdiction of the executor upon whom a decree could 
be binding, would be before it. Any decree it would enter 
would be a nullity in the District of Columbia. 
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HI. The Appellant is Entitled to a Construction of the 
Will and a Judgment in Accordance Therewith in 
the District of Columbia Where the Personal Prop¬ 
erty Subject to the Will and the Executor Both 
Beside. 

By its order the lower court dismissed the suit of ap¬ 
pellant against The Virginia Military Institute, and helfl 
that insofar as the rights of that corporation in the per¬ 
sonal property in the hands of the executor were con¬ 
cerned, the appellant could have no relief in the District 
of Columbia Court, but must proceed in the Circuit Court 
of The City of Richmond, Virginia, against the Institute, 
notwithstanding the fact that the assets of the estate are 
in the District of Columbia, in the hands of a resident 
executor. It is obvious, of course, that the Virginia court 
has no jurisdiction over the assets of the estate nor ovei* 
the executor. The executor could not be bound by an 
adjudication of that court, which would have neither ju¬ 
risdiction of it in personam or of the assets in rem; there 
would be, in effect, nothing before the foreign court, noi 
even jurisdiction to construe the will of the decedent; 
Watson v. Jones, 13 Wall. 679, 20 L. Ed. 666. 

In Overby v. Gordon, 177 U. S. 214, 44 L. Ed. 741, i^ 
was held that the sovereignty of State courts and the 
jurisdiction thereof does not extend to and embrace prop¬ 
erty not situated within the territorial jurisdiction of 
the State. In that case the question arose as to whether 
the District of Columbia Court had jurisdiction over the 
personal assets of a person domiciled there, but who died 
in Georgia. The Georgia court claimed jurisdiction al¬ 
though the assets were situated in the District of Colum¬ 
bia. The jurisdiction of the Court of the latter was upheld 
on the theory the proceeding was in rem. 

The question arose again in McClelland, v. Carland, 217 
TT. S. 268, 54 L. Ed. 762. There the plaintiffs filed suit 
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against an administrator in the federal District Court of 
South Dakota, seeking an adjudication of themselves as 
heirs at law and next of kin of the deceased, all of 
whose property was located in that State. The State 
of South Dakota tried to intervene in order to establish 
its title to the assets by escheat. The District Court 
denied the intervention but stayed its proceedings until 
the question of escheat could be determined in a State 
Court proceeding. The plaintiff sought mandamus, com¬ 
pelling the District Court to vacate its stay order and 
proceed to determination without regard to the pendency 
of the suit in the State Court. 

On certiorari it was held that a suit, within the original 
jurisdiction of a Federal Court, to have the plaintiffs 
adjudicated as heirs at law and next of kin cannot be 
stayed to await the determination of a proceeding in a 
state court to declare an escheat, because jurisdiction, 
for the purposes sought, exists in the federal court, which 
might be ousted as the result of a judgment in a state 
court which could be res adjudicata. 

The parallel here is a striking one. Suppose the Vir¬ 
ginia Court held for the appellant here, in a suit brought 
in the Circuit Court of the City of Richmond,' against 
the appellee. The executor here then could properly, 
since it was not a party to that suit still refuse to pay 
over the assets of the estate to the appellant, until the 
District of Columbia Court passed on the matter. Wat¬ 
son v. Jones, supra. Another suit would be necessary 
with perhaps other claimants. Suppose also that there 
were ten residuary legatees located in ten different juris¬ 
dictions. 

The answer is contained in Hess v. Reynolds, 113 U. S. 
73, 28 L. Ed. 927, which held that neither the principle 
of convenience nor state statute can deprive the federal 
courts of jurisdiction between citizens of different states, 
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because the judgment may affect the administration or 
distribution in another forum of the assets of the dece¬ 
dents estate. 

■ 

Apparently the lower court overlooked the fact that 
the appellant here prayed for judgment against the exe¬ 
cutor and the assets in its hands, because Waterman V. 
Canal-Louisiana Bank <& Trust Co., 215 U. S. 33, 54 iL 
Ed. 80, which is the leading authority on the question, 
propounds a different rule. There an Illinois resident 
sued in a federal court in Louisiana against a Louisiana 
executor who was administering the assets of a resident 
decedent, claiming certain legacies had lapsed and as a 
result complainant took as an heir. All legatees were 
joined as parties. The Court held that if it was found 
that the complainant was entitled to the lapsed legacies 
and the residue, the decree could find the amount of the 
residue, as determined, by the probate court in the hands 
of the executor, “to belong to the plaintiff, and to be 
held in trust for her, thus binding the executor person¬ 
ally”. Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260; Inger- 
soU v. Coram, 211 TJ. S. 335, 53 L. Ed. 208. 

This case also considered the fact that one of the heirs, 
a resident of Alabama, was not before the Court. It was 
contended that his absence, being an indispensable party, 
created a want of jurisdiction to proceed without him. 
This question was resolved by holding that the complain¬ 
ant’s action was primarily against the executor for a 
decree to recover because of the lapsed legacy and con¬ 
sequent increase in the residuary fund, and by saying, 
further, that a decree could be shaped protecting his 
interest. I 

Markham v. Alien, (1945), 326 U. S. 490, 90 L. Ed. 256; 
Comm. Trust Co. v. Bradford, 297 U. S. 613, 80 L. Ed. 
920, and U. 8. v. Klein, 303 U. S. 276, 82 L. Ed. 840, 
followed the Waterman case. In the former, the Alien 
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Property Custodian sued in a District Court in Califor¬ 
nia, against the executor of an alien decedent, and six 
resident claimants to the estate, praying for a decree 
ordering to executor to pay the entire net estate to him. 
Five months prior, the six claimants had instituted suit 
in a state court for determination of heirship. The Dis¬ 
trict Court sustained the petition. 52 F. Supp. 850. The 
Circuit Court of Appeals, 147 F. (2d) 136, reversed, hold¬ 
ing this was a matter for a probate jurisdiction which 
could not be interfered with by a federal court In con¬ 
struing the jurisdiction of the federal courts under Sec. 
24 (1), 28 U. S. C. A. Sec. 41 (1) of the Judicial Code, 
the Supreme Court held that federal courts have juris¬ 
diction to entertain suits by creditors, legatees and heirs 
against a decedent’s estate to establish their claims so 
long as the probate proceedings and control of the prop- 

ertv are not interfered with. 

» 

Comm. Trust Co. v. Bradford, supra, considering a mat¬ 
ter of jurisdiction, parallel with the one at bar, held suc¬ 
cinctly that a suit instituted such as this one, only seeks 
to determine the validity of rights, and that judgments 
therein do not deal with the property and order a distri¬ 
bution; on the contrary they “adjudicate questions which 
precede distribution”. 

It is apparent, therefore, from the foregoing authorities 
that the jurisdiction of the District of Columbia court in 
this proceeding, over the defendant executor and assets 
of Mary E. Maxwell, situated in that jurisdiction, is cer¬ 
tain and well substantiated. As was said by Mr. Justice 
Field in Pennoyer v. Neff, 95 U. S. 722, 24 L. Ed. 568, 
“. . . every state possesses exclusive jurisdiction and 
sovereignty over persons and property, within its terri¬ 
tory, ...” and “no State can exercise jurisdiction and 
authority over persons and property without its territory”. 
In Mexican C. R. Co. v. Pinkney, 149 U. S. 194, 37 L. Ed. 
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699, it was held that whenever Congress has legislated 
upon any matter of practice and prescribed a definite rule 
for the government of the federal courts, it is to thai 
extent exclusive of the state legislation upon the matter. 

To sustain the contention of appellee here would com¬ 
pletely nullify the right of an heir to secure the construcl 
tion of a will of a testatrix domiciled in the court’s jurist 
diction, and to obtain a judgment against an executor 
and assets wholly within the same forum. It would re¬ 
sult in sending complainant to other forums whose rulings 
could have no extra-territorial effect on the executor or 
the assets. 

IV. Appellee Is Not an Indispensable Party to This Suit. 

It must be observed here, that this is primarily a suit 
for a construction of the will of decedent and that the 
executor has answered contending the bequest to the 
appellee is valid. (8A). The claim for judgment would 
follow the construction put upon the residuary clause, 
however the construction must come first. 

In DeKorwm v. First Nat 1 1 Bank of Chicago, et al ., 156 
F. (2d) 858, cert. den. 329 U. S. 795, 91 L. Ed. 680, a suit 
was brought for construction of a will and for partition 
of the trust res. The plaintiff claimed as heir of a 
deceased grandchild of testator and contended that the 
trusts set under the will of testator were invalid. Motion 
was made to dismiss, inter alia, on the ground that a 
proper realignment of the parties would destroy diver¬ 
sity of citizenship and therefore jurisdiction. Defendants 
were the trustee, legatees, persons unknown and not in 
being who then or in the future might claim an interest 
in assets of the estate. 

Upon the authority of Waterman v. Canai-Lomsiana 
Bank, the court held that an omitted heir was not an in¬ 
dispensable party; that, although the federal court could 
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not grant all the relief prayed for, this fact would not 
defeat jurisdiction, because a decree could be shaped pre¬ 
serving the right of omitted parties; as to the partition, 
it was held that this was incidental to the main purpose 
of the suit, which was construction of the will of testator. 

The parallel of the case at bar with this one is a strik¬ 
ing one. The main purpose here is construction of the 
will of Mary E. Maxwell. 

If, according to the contention of the appellee, appellant 
were forced to sue in the Circuit Court of the City of 
Richmond, she could not make the executor here a party . 
defendant. Consequently, no doubt, the appellee would 
contend that no jurisdiction existed there, either in per¬ 
sonam over the executor, or in rem over the assets, and 
a dismissal would result. Overby v. Gordon, 177 U. S. 
214, 44 L. Ed. 741. In other words, the appellee would 
place appellant in a position of never having a forum to 
adjudicate upon her rights, although she is now before a 
court which has jurisdiction of the executor and the assets 
of the decedent’s estate, and an undeniable right to de¬ 
termine the true owner therof. 

As was held in Hess v. Reynolds, 113 U. S. 73, 28 L. Ed. 
927; Hayes v. Pratt, 147 U. S. 557, 37 L. Ed. 279; Clark 
v. Bever, 139 U. S. 96, 35 L. Ed. 88, the jurisdiction-of a 
federal court over assets of a deceased person within its 
jurisdiction cannot be defeated by the laws of a state seek¬ 
ing to give exclusive jurisdiction to its own courts, either 

upon the principle of convenience or otherwise. 

\ 

In a declaratory judgment suit, such as this a court 
of equity will strain hard to adjudicate the merits if it 
can be done without prejudice to the rights of parties, 
beyond the jurisdiction of the court, Bordieu v. Pacific 
Western Oil Co., 299 U. S. 65, 81 L. Ed. 42. 

If claimants to a fund are adequately represented by 
the party to an action they are not indispensable. Here, 
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the appellee is adequately represented by an executor 
which answered and claimed that the bequest to the ap¬ 
pellee was valid. It is, therefore, seeking to defeat the 
claim of appellant. 

CONCLUSION 

In granting the motion to dismiss of the appellee, the 
Court erred. Since the res and the executor were both 
within the jurisdiction of the Court, and since the appellee 
did not enjoy any immunity from suit such as that en- ] 
joyed by a sovereign state and since the appellee was 
not an indispensable party to the suit, there is no reason 
in logic or law why the appellant should be left remediless 
as a result of the dismissal of her complaint. 

Respectfully submitted 

Austin F. Canfield, 

William T. Hannan, 

Clarence Martin, Sr., 
Clarence Martin, Jb., 
Attorneys for Appellant. 
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11 Filed Apr 17 1950 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AGRA B. WILLIAMS, Pittsburgh, Pa., Plaintiff, 

V8« 

AMERICAN SECURITY AND TRUST COMPANY, a 
corporation, Executor of the Estate of Mary E. Max¬ 
well, deceased, 15th and Pennsylvania Avenue, N. W., 
Washington, D. C. 

and 

PROTESTANT EPISCOPAL THEOLOGICAL SEMI¬ 
NARY IN VIRGINIA, a corporation, Alexandria, Vir¬ 
ginia 

and 

HON. JESSE W. DILLON, State Treasurer of the State 
of Virginia, Capitol Building, Richmond, Virginia 

and 

THE VIRGINIA MILITARY INSTITUTE, a corpora¬ 
tion, Lexington, Virginia, Defendants. 

C. A. No. 5307-49 

Amended Complaint for Construction of Will 
and Declaratory Judgment 

1. This Court has jurisdiction of this cause by reason 
of Title 11, Sections 301 and 306 of the District of Colum¬ 
bia Code. 

2. The plaintiff, Agra B. Williams, is a niece of Mary 
E. Maxwell, deceased, and in the event of intestacy of 
the said Mary E. Maxwell, would be the sole heir at law 
of her estate. 

3. The defendant, American Security and Trust Com¬ 
pany, a corporation, is the duly appointed and qualified 
executor of the Estate of Mary E. Maxwell, deceased, by 
reason of a certain will and testament dated February 28, 
1944, which was admitted to probate in the United States 
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District Court for the District of Columbia, holding a 
Probate Court, in Administration No. 72,751. 

12 4. The defendant, The Protestant Episcopal 

Theological Seminary in Virginia, a corporation or¬ 
ganized under and by virtue of the laws of the State of 
Virginia, is one of the residuary legatees under the Estate 
of the said Mary E. Maxwell, deceased, as will more 
fully appear hereinafter. 

5. The defendant, The Virginia Military Institute, a 
corporation organized under the laws of the State of Vir¬ 
ginia is a residuary legatee of the Estate of Mary E. Max¬ 
well, deceased, as will more fully hereinafter appear. 

6. The defendant, Jesse W. Dillon, State Treasurer of 
the State of Virginia, is the person and officer designated 
by the laws of the State of Virginia to receive devise^ 
and bequests for the Virginia State Institution herein^ 
before named as defendant. 

7. Mary E. Maxwell died a resident of the District of 
Columbia on March 1, 1949. By her will dated February 
28, 1944, (a copy of which is attached hereto marked 
Exhibit “A”), admitted to probate in the administration 
proceedings aforesaid, she provided as follows: 

“ITEM XXVII: All of the rest, residue and remainder 
of my property and estate, both real and personal, of 
whatever kind and wheresoever situate, of which I may 
die seized or possessed, or to which I may be entitled at 
the time of my death, I give, devise and bequeath, abso¬ 
lutely and in fee simple, share and share alike, unto the 
Episcopal Theological Seminary, of Alexandria, Virginia, 
and the Virginia Military Institute, of Lexington, Vir¬ 
ginia. I desire and direct, however, that the property 
received hereunder by the said Episcopal Theological Sem¬ 
inary shall be kept intact and invested by it perpetually, 
as an endowment fund, in memory of my mother, Ruth 
Ray Maxwell, and father, James Maxwell, and that the 
net income only arising therefrom shall be used, one-half 
(y 2 ) in the establishment of such whole or partial scholar- 
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ships as the managing body of said Seminary may deem 
advisable, and the remaining one-half (M>) thereof toward 
the current expenses of said Seminary, having in mind 
the continuance and enlargement, if practicable, of the 
course on pulpit delivery and elocution, to the establish¬ 
ment of which I have heretofore contributed. I further 
desire and direct that the property received hereunder by 
the said Virginia Military Institute shall be kept intact 
and invested perpetually as an endowment in memory of 
my brother, James H. Maxwell (who was drowned in 1881 
while in attendance at said Institute) and that the net 
income only arising therefrom shall be used, onehalf {Y 2 ) 
in the establishment of such whole or partial schol- 
13 arships as the managing body of said institute may 
deem advisable, such scholarships, however, to be 
available only to students from the States of Virginia or 
West Virginia, and the remaining one-half (Vo) thereof 
toward the current expenses of said Institute/ 7 

8. By reason of the laws of the State of Virginia the 
Protestant Episcopal Theological Seminary in Virginia, 
corporate defendant herein, and one of the statutory leg¬ 
atees under the will of said Mary E. Maxwell, deceased, 
lacks the power to take and is precluded from taking 
under the will of the said Mary E. Maxwell, deceased. 

The Virginia Theological Seminary (now the Protestant 
Episcopal Theological Seminary in Virginia) was incor¬ 
porated by a special Act of the General Assembly of the 
State of Virginia in the session of 1853-54, designated as 
Chapter 107 of the Acts of that year passed February 
28, 1854. The last amendment to this charter was ob¬ 
tained from the State Corporation Commission on July 2, 
1937, under the new Constitution of Virginia, at which 
time its name was changed to “ Protestant Episcopal Theo¬ 
logical Seminary in Virginia/ 7 By reason of this amend¬ 
ment the Corporation came under the provisions of Sec¬ 
tion 158, Article 12 of the Constitution of the State of 
Virginia which provides as follows: 





5 A 


“$158 EFFECT OF AMENDMENT OF PREVIOUSLY 
OBTAINED CHARTER OF CORPORATION.—Every 
corporation heretofore chartered in this State, which shall 
hereafter accept, or effect, any amendment or extension 
of its charter, shall be conclusively presumed to have 
thereby surrendered every exemption from taxation, and 
every non-repealable feature of its charter and of the 
amendments thereof, and also all exclusive rights or priv¬ 
ileges theretofore granted to it by the general assembly 
and not enjoyed by other corporations of a similar gen¬ 
eral character; and to have thereby agreed to thereafter 
hold its charter and franchises, and all amendments there¬ 
of, under the provisions and subject to all the require¬ 
ments, terms and conditions of this Constitution and of 
any laws passed in pursuance thereof, so far as the same 
may be applicable to such corporation.” 

14 Similarly, this corporate defendant became amen¬ 
able to the provisions of Chapter 2, Section 55-26 
of the Code of Virginia of 1950 the pertinent provisions 
of which are as follows: 

“§ 587. VALIDITY OF GIFTS, DEVISES, ETC. 
FOR PURPOSES OF EDUCATION.—Every gift, grant, 
devise or bequest which, since the second day of April, 
in the year one thousand eight hundred and thirty-nine, 
has been, or at any time hereafter shall be, made for 
literary purposes, or for the education of white persons 
within this State, and every gift, grant, devise, or be¬ 
quest which, since the tenth of April, in the year one thou¬ 
sand eight hundred and sixty-five has been, or at any 
time hereafter shall be, made for literary purposes, or 
for the education of colored persons within this State, 
and every gift, grant, devise or bequest hereafter made 
for charitable purposes, whether made in any case to a 
body corporate or unincorporated, or to. a natural person, 
shall be as valid as if made to or for the benefit of a 
certain natural person, except such devises or bequests, 
if any, as have failed or become void by virtue of the 
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seventh section of the act of the General’ Assembly passed 
on the said second of April, eighteen hundred and thirty- 
nine, entitled “an act concerning devises made to schools, 
academies, and colleges.” Nothing in this section shall 
be so construed as to give validity to any devise or be¬ 
quest to or for the use of any unincorporated theological 
seminary.” 

The Seventh Section of the Act of the General Assem¬ 
bly of the State of Virginia, passed on April 2, 1839, en¬ 
titled “An Act concerning devises made to schools, aca¬ 
demies and colleges” being a section of Chapter 12 of 
the Acts of The General Assembly of the State of Vir¬ 
ginia of 1839 provides as follows: 

“ (7) AND BE IT FURTHER ENACTED, That at 
the term next ensuing the admission of such will to pro¬ 
bate, or next ensuing the reception of the said copy of 
the will and certificate of the probate aforesaid, the said 
court shall report the case to the legislature, together 
with the report of the commissioner or commissioners ap¬ 
pointed to ascertain the value of the subjects, or estate 
devised or bequeathed, with any other matter it may think 
proper. And if the legislature shall refuse at its next 
session, or fail within two successive sessions after the 
reception of the said report from the court aforesaid, to 
incorporate such school, academy or college, the said de¬ 
vise or bequest shall fail and be void. But no act incor¬ 
porating such school, academy or college, shall take away 
any right of the heirs or distributees to impeach the valid¬ 
ity of such devise or bequest, which they would have had 
if it had been given or made to any natural person or body 
incorporated at the time of making the devise or bequest: 
Provided, That nothing in this act contained shall be so 
construed as to give validity to any devise or bequest 
to any theological seminary.” 

15 By reason of the hereinbefore recited statutory 
provisions of the Code of the State of Virginia, as 
also the supplementary and allied enactments of the as- 
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sembly of the State of Virginia, as also the common law 
of the State of Virginia as found and enumerated by the 
decisions of its Courts, this Corporate defendant is pre¬ 
cluded from taking under the will of Mary E. Maxwell, 
deceased. 

9. By reason of the laws of the State of Virginia, the 
Virginia Military Institute, a corporate defendant herein, 
being a public corporation of the State of Virginia and 
under the laws thereof lacks the power to take and receiye 
the legacy attempted to be given to it and is therefore 
precluded from taking under the will of the said Mary E. 
Maxwell, deceased. The plaintiff states that the resi¬ 
duary legatees under the will of Mary E. Maxwell, de¬ 
ceased, being unable to take under the will, there is an 
intestacy with regard to the residuum of the estate and 
therefore the same passes to, and devolves upon the plain- 
tiff. 

10. The decedent, Mary E. Maxwell was born in and 
a native of Wheeling, West Virginia and for many years 
of her life resided in that State. Her brother, James H. 
Maxwell, named in Item XXVTI of the Will of Mary E. 
Maxwell, quoted aforesaid, was similarly born and edu¬ 
cated in the State of West Virginia and was a citizen of 
and resident of the said State at the time of his death. 
A great number of the bequests contained in the will of 
the decedent as shown by the attached exhibit, were for 
the benefit of institutions and residents of the State of 
West Virginia. 

WHEREFORE THE PREMISES CONSIDERED, tU 
plaintiff prays as follows: 

1. That process issue against the American Security 
and Trust Company, a corporation, executor of the Estate 
of Mary E. Maxwell, deceased, against the Protes- 
16 tant Episcopal Theological Seminary in Virginia, 
a corporation, against The Virginia Military In-* 
stitute, a corporation, and against Jesse W. Dillon, State 
Treasurer of the State of Virginia, requiring each of the: 
to answer this complaint. 
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2. That this Court enter a declaratory judgment to 
the effect that Agra B. Williams is entitled to the resi¬ 
duum of the Estate of Mary E. Maxwell, deceased. 

3. That this Court enter judgment against the Ameri¬ 
can Security and Trust Company, a corporation, as exec¬ 
utor of the Estate of Mary E. Maxwell, deceased, in an 
amount found to be the value of the residuum of the 
estate of Mary E. Maxwell, deceased. 

4. And for such other and further relief as the nature 
of the case may require and which to the Court may 
seem just and proper. 

/s/ Austin F. Canfield 
Austin F. Canfield 
/s/ William T. Hannan 
William T. Hannan 
Attorneys for Plaintiff, 

637 Woodward Building, 
Washington 5, D. C. 

• • • • 

17 Filed May 3 1950 Harry M. Hull, Clerk 

Answer of Defendant 
American Security and Trust Company 
To Amended Complaint 

First Defense 

The amended complaint fails to state a claim upon which 
relief against this defendant can be granted. 

Second Defense 

1 to 5. This defendant admits the allegations contained 
in paragraphs 1 to 5, inclusive, of the amended complaint. 

6. This defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the alle¬ 
gations of paragraph 6, and therefore denies the same. 

7. This defendant admits the allegations contained in 





paragraph 7, but for accuracy refers to the original will 
of Mary E. Maxwell, deceased. j 

18 8 and 9. This defendant is informed by counsel, 

believes and therefore avers that the bequests con¬ 
tained in Item XXVTI of the will of Mary E. Maxwell, 
deceased, are valid in all respects and that the defendant 
Protestant Episcopal Theological Seminary in Virginia 
and the defendant The Virginia Military Institute are 
legally qualified to receive and administer the legacies 
bequeathed to each of them under said decedent’s will. 

10. This defendant is without sufficient knowledge or 
information to form a belief as to the truth of the allegat¬ 
ions of paragraph 10 of the amended complaint and therej 
fore denies the same. 

And, having fully answered, this defendant prays thai 
it be hence dismissed with its reasonable costs. 


McKENNEY, FLANNERY & CRAIGHILL 
Bv /s/ John E. Larson 
John E. Larson 

901 Hibbs Building, Washington, D. C. 
Attorneys for defendant, American 
Security and Trust Company, Executor. 


7 Filed Jan 24 1950 Harry M. Hull, Clerk 

Motion to Dismiss of the Defendant, 

Tine Virginia Military Institute 

The defendant, The Virginia Military Institute appears 
specially herein for the purpose of denying the jurisdic¬ 
tion of the Court over the matter in controversy as 

8 it pertains to this defendant and of denying the jur¬ 
isdiction of the Court over this defendant, and does 

not submit itself personally to the jurisdiction of the Court. 
The defendant moves the Court as follows: 

1. To dismiss the action as to this defendant on the 
ground that the complaint fails to state a claim against 
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the defendant upon which relief can be granted in that 
it appears on the face of the complaint that the Common¬ 
wealth of Virginia is an indispensable party to the ad¬ 
judication of the controversy in so far as it concerns this 
defendant and cannot be made a party to this action with¬ 
out depriving the Court of jurisdiction. 

2. To dismiss the action as to this defendant on the 
ground that the Court lacks jurisdiction because the ac¬ 
tion against The Virginia Military Institute, a public cor¬ 
poration of the Commonwealth of Virginia under the con¬ 
trol of the General Assembly of Virginia, is in substance 
an action against the Commonwealth of Virginia, which 
has not waived its immunity from suit under Article XI 
of Amendments to the Constitution of the United States 
of America in any manner which will permit an action to 
be brought against the Commonwealth or The Virginia 
Military Institute in a Federal Court. 

The Virginia Military Institute was originally estab¬ 
lished as a military school by Chapter 12 of the Acts of 
the General Assembly of 1835-1836 and was made a public 
corporation under the name of The Virginia Military In¬ 
stitute by Chapter 33 of the Acts of the General Assembly 
of Virginia of 1852. These Acts, as amended, are now a 
part of the official Code of Virginia and are found therein 
as Sections 834-852. Sections 6049 and 6051 of the Code 
of Virginia expressly provide that any action against any 
public corporation, the funds and property of which are 
owned by the Commonwealth of Virginia, shall be 
9 brought only in the Circuit Court of the City of 
Richmond. 

/s/ A. G. Nichols, Jr., 

Arthur G. Nichols, Jr., 

303 Hibbs Building, 

Washington, D. C. 
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/s/ J. Lindsay Almond, Jr., 

J. Lindsay Almond, Jr., 

Attorney General of Virginia, 
Supreme Court-State Library Bldg., 
Richmond, Virginia. 

/s/ Walter E. Rogers, 

Walter E. Rogers, 

Assistant Attorney General of 
Virginia, Supreme Court-State 
Library Bldg., Richmond, Virginia. 
Attorneys for The Virginia 
Military Institute, appearing 
specially herein. 

• • • • 

20 Filed Jun 20 1950 Harry M. Hull, Clerk 

Memorandum Opinion 

The plaintiff, Agra B. Williams, of Pennsylvania, brings 
this action seeking a declaratory judgment that she is 
entitled to the residuum of the estate of Mary E. Max¬ 
well, deceased, and seeking further to have the Court enter 
a judgment for her against the executor of said estate in 
an amount found to be the value of the residuary estate, 
the defendants being the American Security and Trust 
Company as executor, the Protestant Episcopal Theologi¬ 
cal Seminary and The Virginia Military Institute as resi¬ 
duary legatees, and Jesse W. Dillon, Treasurer of the 
State of Virginia as the officer designated by the law of 
Virginia to receive bequests for the Virginia Military 
Institute. 

The said Mary E. Maxwell was a resident of the Dis¬ 
trict of Columbia at the time of her death, and her will 
was admitted to probate in the District. Her will pro¬ 
vides that her residuary estate be divided between the 
Episcopal Theological Seminary and The Virginia Mili¬ 
tary Institute. The plaintiff alleges that these residuary 
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legatees by reason of the laws of Virginia are un- 

21 able to take under the will and hence that the resi¬ 
duum of the estate consisting of personal property 

located in the District of Columbia passes to her as the 
niece and sole heir at law of Mary E. Maxwell, deceased. 

The matter now before the Court is a motion to dis¬ 
miss by The Virginia Military Institute on the ground 
that the action against it is in effect one against the State 
of Virginia and barred in this Court by the 11th Amend¬ 
ment to the United States Constitution providing: 

“The judicial power of the United States shall not be 
construed to extend to any suit in law or equity com¬ 
menced or prosecuted against one of the United States 
by citizens of another state * * 

It is undisputed that The Virginia Military Institute 
is a state institution and an agency of the commonwealth 
of Virginia. 

The Supreme Court has held that whether a state is 
the actual party in the sense of the 11th Amendment to 
the Constitution is determined “by a consideration of 
the nature of the case as presented on the whole record/ 7 
In re Ayers, 123 U. S. 443, 492. The question raised by 
the complaint herein is the power of the State of Virginia, 
through its agent, The Virginia Military Institute, to ac¬ 
cept funds bequeathed to it under a will duly admitted to 
probate. This Court is of the opinion that such an action 
is a suit against the State of Virginia and is prohibited 
by the 11th Amendment to the Federal Constitution unless 
Virginia has waived its immunity from suit. Ford Motor 
Co. vs. Dept, of Treas., 323 U. S. 459. O’Cormor vs. 
SIdker, 22 F. 2d 147. Missouri vs. Fiske, 290 U. S. 18. 

Virginia has granted to The Virginia Military 

22 Institute the power to sue and be sued. But the 
Court in which such actions may be brought is lim¬ 
ited to the Circuit Court of the City of Richmond. Title 
8, Sections 38-40, Code of Virginia, 1950. The suability 
of a state depends upon the terms of the consent as to 
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persons, courts and procedures. Great Northern Ins. Co. 
v. Read, 322 U. S. 47, 53. The State of Virginia has not 
consented to be sued in this Court and this action must 
be dismissed as to The Virginia Military Institute. 

Counsel will please present an appropriate order. 

/s/ Bumita Shelton Matthews 

Judge 

• * • • 
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Filed Sep 11 1950 Harry M. Hull, Clerk 


Order Dismissing Action as to the Defendant 
The Virginia Military Institute 

This action came on for hearing on the motion of de¬ 
fendant, The Virginia Military Institute, appearing spe¬ 
cially, to dismiss this action in so far as it pertains to Thp 
Virginia Military Institute on the ground that, it appear¬ 
ing on the face of the complaint that said defendant is an 
Agency of the Commonwealth of Virginia, the said Com 
monwealth of Virginia is an indispensable party to th 
adjudications of such controversy, and said Commonwealth 
of Virginia not having consented to be sued in this Courtl 
the Court is without jurisdiction in the premises, and the 
Court having granted said motion, it is hereby, this 8tli 
day of Sept., 1950, 

ADJUDGED, that this action be and it is hereby dis¬ 
missed in so far as it pertains to that portion of thq 
estate of Mary E. Maxwell, deceased, which wag 
24 bequeathed to defendant, The Virginia Military InJ 
stitute, for lack of jurisdiction over such defendant.| 
/s/ Bumita Shelton Matthews 

Judge 
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25 Filed Oct 4 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 4th day of October, 1950, 
that AGRA B. WILLIAMS hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 11th day of 
September, 1950, in favor of THE VIRGINIA MILI¬ 
TARY INSTITUTE, against said Plaintiff. 

/s/ Austin F. Canfield 
Austin F. Canfield 
/s/ William T. Hannan 
William T. Hannan 
Attorneys for Plaintiff 
637 Woodward Bldg. 
Washington 5, D. C. 


1 Filed Dec 15 1949 Harry M. Hull, Clerk 

Complaint for Construction of Will 
and Declaratory Judgment 


1. This Court has jurisdiction of this cause by reason 
of Title 11, Sections 301 and 306 of the District of Co¬ 
lumbia Code. 

2. The plaintiff, Agra B. Williams, is a niece of Mary 
E. Maxwell, deceased, and in the event of intestacy of 
the said Mary E. Maxwell, would be the sole heir at law 
of her estate. 

3. The defendant, American Security and Trust Com¬ 
pany, a corporation, is the duly appointed and qualified 
executor of the Estate of Mary E. Maxwell, deceased, by 
reason of a certain will and testament dated February 
28, 1944, which was admitted to probate in the United 
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States District Court for the District of Columbia, hold¬ 
ing a Probate Court, in Administration No. 72,751. 
2 4. The defendant, The Protestant Episcopal 

Theological Seminary In Virginia, a corporation 
organized under and by virtue of the laws of the Stat^ 
of Virginia, is one of the residuary legatees under the 
Estate of the said Mary E. Maxwell, deceased, as will 
more fully appear hereinafter. 

5. The defendant, The Virginia Military Institute, a 
corporation organized under the laws of the State of Vir¬ 
ginia is a residuary legatee of the Estate of Mary E. 
Maxwell, deceased, as will more fully hereinafter appear. 

6. The defendant, Jesse W. Dilion, State Treasurer of 
the State of Virginia, is the person and officer designated 
by the laws of the State of Virginia to receive devises 
and bequests for the two Virginia State Institutions here¬ 
inbefore named as defendants. 

7. Mary E. Maxwell died a resident of the District of 
Columbia on March 1, 1949. By her will dated February 
28, 1944, (a copy of which is attached hereto marked Ex¬ 
hibit “A”), admitted to probate in the administration 
proceedings aforesaid, she provided as follows: 

“ITEM XXVII: All of the rest, residue and remainder 
of my property and estate, both real and personal, of 
whatever kind and wheresoever situate, of which I may 
die seized or possessed, or to which I may be entitled at 
the time of my death, I give, devise and bequeath, abso¬ 
lutely and in fee simple, share and share alike, unto the 
Episcopal Theological Seminary, of Alexandria, Virginia, 
and the Virginia Military Institute, of Lexington, Vir¬ 
ginia. I desire and direct, however, that the property re¬ 
ceived hereunder by the said Episcopal Theological Semi¬ 
nary shall be kept intact and invested by it perpetually, 
as an endowment fund, in memory of my mother, Ruth 
Ray Maxwell, and father, James Maxwell, and that the 
net income only arising therefrom shall be used, one-half 
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(y 2 ) in the establishment of such whole or partial scholar¬ 
ships as the managing body of said Seminary may deem 
advisable, and the remaining one-half (%) thereof to¬ 
ward the current expenses of said Seminary, having in 
mind the continuance and enlargement, if practicable, of 
the course on pulpit delivery and elocution, to the es¬ 
tablishment of which I have heretofore contributed. I 
further desire and direct that the property received here¬ 
under by the said Virginia Military Institute shall be kept 
intact and invested perpetually as an endowment 
3 in memory of my brother, James H. Maxwell (who 
was drowned in 1881 while in attendance at said 
Institute) and that the net income only arising therefrom 
shall be used, one-half (%) in the establishment of such 
whole or partial scholarships as the managing body of 
said institute may deem advisable, such scholarships, how¬ 
ever, to he available only to students from the States of 
Virginia or West Virginia, and the remaining one-half 
{y>) thereof toward the current expenses of said Insti¬ 
tute.” 

8. By reason of the laws of the State of Virginia, the 
Protestant Episcopal Theological Seminary In Virginia, 
corporate defendant herein, and one of the residuary leg¬ 
atees under the will of said Mary E. Maxwell, deceased, 
is precluded from taking under the will of the said Mary 
E. Maxwell, deceased. 

9. By reason of the laws of the State of Virginia, the 
Virginia Military Institute, a corporate defendant herein, 
being a public corporation of the State of Virginia and 
under the laws thereof lacks the power to take and re¬ 
ceive the legacy attempted to be given to it and is there¬ 
fore precluded from taking under the will of the said Mary 
E. Maxwell, deceased. 

10. The plaintiff states that the residuary legatees 
under the will of Mary E. Maxwell, deceased, being un¬ 
able to take under the will, there is an intestacy with 
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regard to the residuum of the estate and therefore 


the 

same passes to, and devolves upon the plaintiff. 

WHEREFORE THE PREMISES CONSIDERED, the 
plaintiff prays as follows: 

1. That process issue against the American Security 
and Trust Company, a corporation, executor of the Es¬ 
tate of Mary E. Maxwell, deceased, against the Protestant 
Episcopal Theological Seminary in Virginia, a corpora¬ 
tion, against The Virgina Military Institute, a corpora¬ 
tion, and against Jesse W. Dillon, State Treasurer of tile 
State of Virginia, requiring each of them to answer this 
complaint. 

2. That this Court enter a declaratory judgment to 
the effect that Agra B. Williams is entitled to the 

4 residuum of the estate of Mary E. Maxwell, de¬ 
ceased. 

3. That this Court enter judgment against the Ameri¬ 
can Security and Trust Company, a corporation, as execu¬ 
tor of the Estate of Mary E. Maxwell, deceased, in an 
amount found to be the value of the residuum of the 
estate of Mary E. Maxwell, deceased. 

4. And for such other and further relief as the nature 
of the case may require and which to the Court may seem 
just and proper. 

/s/ Austin F. Canfield 
Austin F. Canfield 
/s/ William T. Hannan 
William T. Hannan 
Attorneys for plaintiff, 

637 Woodward Building, 
Washington 5, D. C. 
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5 Filed Jan 3 1950 Harry M. Hull, Clerk 

Answer of Defendant 
American Security and Trust Company 

First Defense 

The complaint fails to state a claim upon which relief 
against this defendant can be granted. 

Second Defense 

1 to 5. This defendant admits the allegations con¬ 
tained in paragraphs 1 to 5, inclusive, of the complaint. 

6. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allega¬ 
tions of paragraph 6, and therefore denies the same. 

7. This defendant admits the allegations contained in 
paragraph 7, but for accuracy refers to the original will 
of Mary E. Maxwell, deceased. 

8. 9 and 10. This defendant is informed by counsel, 
believes and therefore avers that the bequests contained 

in Item XXVII of the will of Mary E. Maxwell, 

6 deceased, are valid in all respects and that the de¬ 
fendant Protestant Episcopal Theological Seminary 

in Virginia and the defendant The Virginia Military In¬ 
stitute are legally qualified to receive and adminster the 
legacies bequeathed to each of them under said decedent’s 
will. 

And, having fully answered, this defendant prays that 
it be hence dismissed with its reasonable costs. 

MoKENNEY, FLANNERY & CRAIGHILL 
By /s/ John E. Larson, 

John E. Larson, 

901 Hibbs Building, 
Washington, D. C., 

Attorneys for defendant, 
American Security and Trust 
Company, Executor. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee the questions presented by 
this appeal are: I 

I. Does the immunity from suit in a federal court, which 
the Eleventh Amendment of the Constitution of the United 
States provides for a state in a suit brought by a citizen of 
another state, extend to The Virginia Military Institute, an 
educational institution organized as a public corporation and 
an agency and arm of the State of Virginia ? 

II. Is an action, brought by a citizen of another state 
claiming to be an heir and entitled to the legacy bequeathed 
to The Virginia Military Institute in an estate being ad¬ 
ministered in the District of Columbia, such claim being 
predicated on the assertion that the institution is powerless 
to accept the bequest, such an action as the Eleventh Amend¬ 
ment requires be dismissed in so far as it pertains to The 
Virginia Military Institute? 

III. Has the State of Virginia waived such immunity 
from suit? 

IV. No question of a suit for construction of a will is 
involved contrary to the assertion of the appellant. 
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(Hnttetr States Court of Uppeals 

For The District of Columbia Circuit 


No. 10,823 


Agra B. Williams, Appellant 
v. 

The Virginia Military Institute 
a corporation. Appellee 


BRIEF FOR APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


COUNTERSTATEMENT OF THE CASE 

The Statement of Case contained in the appellant’s brief 
is, on the whole, accurate, however, the appellee believes it 
will be helpful to the Court to set forth some additional 1 
material and to correct certain erroneous statements in 
appellant’s Statement of Case. 

The appellant, Agra B. Williams, claims in her brief to 
be a resident of West Virginia (Brief of Appellant, page 3), 
but the complaint and amended complaint show her residence 
as Pittsburgh, Pennsylvania. Under Items XVI, VIII, and 
IX of the will here involved she is named beneficiary to 
$25,000.00 and certain valuable items of personal property. 
Items XVI, VIII and IX of the will are reprinted in the 
Appendix to this brief. 

This suit was instituted not only against Jesse W. Dillon, 
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State Treasurer of the State of Virginia, The Virginia 
Military Institute and the executors but also against the 
Protestant Episcopal Theological Seminary in Virginia, the 
other residuary legatee. 

The defendant, Jesse W. Dillon, has not been served with 
process by publication or otherwise, contrary to the state¬ 
ment in appellant’s brief. 

The defendant, Protestant Episcopal Seminary in Vir¬ 
ginia, answered the complaint and moved for a more definite 
statement. This motion was argued and granted on the same 
day the court below took under advisement the motion to 
dismiss of The Virginia Military Institute. Subsequently, 
and while the motion to dismiss was still under advisement, 
the amended complaint was filed and subsequent to that 
filing, the Court dismissed the action as to the appellee. The 
question regarding the power of Protestant Episcopal Theo¬ 
logical Seminary in Virginia to take under the will has been 
resolved in its favor. 

The court below sustained the motion to dismiss for 
reasons stated in the Memorandum Opinion (Appellant’s 
Appendix, page 11 A) and the Order Dismissing Action 
(Appellant’s Appendix, page 13 A). 

SUMMARY OF ARGUMENT 

I. The relief asked by the Complaint does not require 
construction of a will but rather it requires a determination 
of the powers of The Virginia Military Institute. 

II. In any view taken of the case, it is an action against 
an agency and arm of the Commonwealth of Virginia by a 
citizen of another state and is, therefore, beyond the juris¬ 
diction of a federal court under the Eleventh Amendment. 

a. The State agency, and therefore the State, is a 
necessary party. 
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b. The Virginia Military Institution is an agency and 
arm of the State. 

c. This is an action against the institution and, there¬ 
fore, against the State. 

III. The State has not waived immunity from suit. 

a. Consent to be sued may be limited as to persons, 
courts, and procedure. 

b. The State has limited actions against The Virginia 
Military Institute to the Circuit Court of the City of 
Richmond. 

ARGUMENT 

L 

The Relief Asked by the Complaint Does not Require Con¬ 
struction of a Will but Rather it Requires a Determina¬ 
tion of the Power of The Virginia Military Institute. 

Under Item XXVII of the will of the late Marv E. Max- 

* 

well the residium of her estate was devised and bequeathed, 
absolutely and in fee simple, share and share alike, unto the 
Episcopal Theological Seminary, of Alexandria, Virginia, 
and The Virginia Military Institute of Lexington, Virginia. 

The appellant here filed a complaint in the District Court 
for the District of Columbia which in so far as the appellee, 
The Virginia Military Institute, is concerned, charged only 
one ground as a basis for relief. That ground is, as stated 
in appellant’s brief, that The Virginia Military Institute 
lacks the power to take and receive the legacy attempted to 
be given to it, is precluded from taking under the will of 
Mary E. Maxwell, and that, therefore, there is an intestacy 
with regard to the residium claimed by that institution and 
that the same passes to and devolves upon the appellant. 

It should be observed that there is no allegation that the 
will is ambiguous or subject to any construction other than 
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that given; there is no allegation that the testatrix was in¬ 
competent to make a will. No attack is made against the 
will itself. To illustrate this, we point to the fact that the 
appellant is made beneficiary under Items XVI, VIII. and 
IX of the will to $25,000.00 and certain valuable items of 
personal property. The appellant would be estopped to make 
an attack against the validity of the will without surrender¬ 
ing her claim to these gifts, for one cannot accept the gifts 
made by one clause of a will and at the same time attack 
other clauses thereof. 

The record does not reveal any offer on the part of the 
appellant to relinquish her claim to these bequests. 

The direct, indeed the sole, object of the complaint is to 
obtain a binding personal judgment against The Virginia 
Military Institute to preclude its receiving and enjoying the 
bequest made to it by declaring it powerless to accept the 
gift. It is true, of course, as the appellant argues, that this is 
an action the ultimate purpose of which is to dispose of a 
certain “res” over which the Court below had jurisdiction. 
But the administration of the estate left by the will of the 
late Mary E. Maxwell is only indirectly involved. The dis¬ 
position of the proceeds of the will asked by the appellant can 
only be made after a judgment that The Virginia Military 
Institute is powerless to accept the gift. What, then, is the 
nature of this action? It is an action to determine the power 
of The Virginia Military Institute, a Corporation and an 
arm and agency of the Commonwealth of Virginia. 

The Court below agreed with our position in this respect 
and said: 

u The question raised by the complaint herein is the 
power of the State of Virginia, through its agent, The 
Virginia Military Institute, to accept funds bequeathed 
to it under a will duly admitted to probate.” (Italics 
added) See Memorandum Opinion Appellant’s Appen¬ 
dix, pg. 12A. 
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II. 

This is an Action Against an Agency of the Commonwealth 
of Virginia by a Citizen of Another State and as Such is 
Beyond the Jurisdiction of a Federal Court Under the 
Eleventh Amendment. 

The Eleventh Amendment to the Constitution of the 
United States is as follows: 

“The judicial power of the United States shall not 
be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or sub¬ 
jects of any foreign state/’ I 

In arguing the motion to dismiss before the court belowj, 
this appellee deemed it necessary to establish three points ip 
order to bring itself within the immunity from suit provide^ 
by the Eleventh Amendment. Those points are (A) that The 
Virginia Military Institute is a necessary party to the action 
(B) that The Virginia Military Institute is a State institu¬ 
tion and an agency, and arm of the Commonwealth of Vir¬ 
ginia and (C) that this is an action against The Virginia 
Military Institute and hence, an action against the Common 
wealth of Virginia. 


A. 

The Virginia Military Institute is a Necessary Party to the 
Action 


We have previously attempted to clarify the question pre¬ 
sented by the complaint and show that, while this action was 
brought under the guise of the construction of a will, the 
relief asked could only be had by a construction of the 
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charter of a corporation which construction would find the 
corporation powerless to accept the gift. 

The Supreme Court of the United States, in the case of * 
Northern Indiana R. R. Co. v. Michigan Central R. R. Co. 

15 Howard 233, 14 L. Ed. 674, held that when an action 
involves the validity or the construction of a charter of a 
corporation that corporation is a necessary party to the 
action. This case has been cited time and again by the courts. 
See also, Minnesota v. Northern Securities Co., 184 U. S. 
199,22 S. Ct. 308,46 L. Ed. 499. 

In the Northern Indiana R. R. Co. case, the jurisdiction 
or lack of jurisdiction of the Circuit Court of the District 
of Michigan depended upon whether the New Albany and 
Salem Railroad Company was a necessary party to the 
action. The Court had this to say: 

“From the above it appears that the validity of the 
New Albany and Salem charter is involved in this case, 
for between two and three hundred miles, from Craw- 
fordsville to Michigan City, and thence to the Western 
line of the State of Indiana. 

* * * 

“Now, if this court, in giving the relief prayed for 
by the complainants, should find it necessary to declare 
that the above charter gave no authority to the New 
Albany Company to locate and construct their road 
north of Crawfordsville, it would be ruinous to that 
Company. And it is clear, that any decision which shall 
declare the road from Michigan City to the western line 
of the State of Indiana, without the protection of law, 
must equally apply to the road from Michigan City to 
Crawfordsville, as they were located and built under 
the same authority. This question is, therefore, vitally 
interesting to the New Albany Company; and by the 
bill we are called to decide that question, although that 
Company is not made a party to the suit. It is impossi- 
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ble to grant the relief prayed, without deeply affecting 
the New Albany Company. * * * 

“* * * but in a case like the present, where a court 
cannot but see that the interest of the New Albany 
Company must be vitally affected, if the relief prayed 
by the complainants be given, the court must refuse to 
exercise jurisdiction in the case, or become the instru ¬ 
ment of injustice. * * *” (14 L. Ed. 231) 

It would appear to be elementary that where the funda¬ 
mental issue which must be determined is the power of 4 
corporation to act, then, certainly that corporation is an 
indispensable party to the action. It would be against all 
principles of law and justice to render a binding judgment 
determinative of the power of a corporation unless that 
corporation be made a party to the action. 

The appellant in her brief beginning at page 17 attempt^ 
to establish that The Virginia Military Institute is not an 
indispensable party because she says: “this is primarily 4 
suit for a construction of the will of the decedent/’ (Appel-t 
lant’s Brief, page 17.) What portion of the will does she 
desire to have construed ? What construction of the will does 
she seek? Her only hope of recovery, the only ground ten¬ 
dered for relief, is that The Virginia Military Institute has 
no power to accept this bequest. We do not mean to be 
facetious when we insist that the powers of The Virginia 
Military Institute are not set forth in the will. In order to 
determine the powers of that body the relevant Acts of the 
General Assembly of Virginia and the Code of Virginia 
must be construed—not the will of Mary E. Maxwell. This 
is primarily a suit to construe the powers of a corporation 
and, if after such construction it should be determined that 
the corporation has no power to take, then and only then 
w’ould the Court be required to construe the will. 
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In the case of Stevens v. Smith, 126 Fed. 706, (Cert, 
denied 193 U. S. 671, 48 L. Ed. 841) the Circuit Court of 
Appeals for the Sixth Circuit very quickly saw beyond a 
suit “to construe a wiir and said: 

“A careful examination of the bill makes it plain that 
the suit is not so much one to construe and determine 
certain provisions of the will as it is one to cut out and 
destroy them, render the decedent pro tanto intes¬ 
tate, and admit the complainant to share in the excluded 
property. The assault is first made upon the residuary 
clause. With that stricken out or limited to personality, 
and the heirs at law substituted for the residuary lega¬ 
tees, the attack has next been directed against the spe¬ 
cific bequests. The more legacies eliminated the more 
property for distribution among the heirs at law. * * * 
The charitable bequests are attacked not only on this 
ground, but for special reasons; for example, because 
the corporations named are not competent to take by 
bequest, or because some condition is annexed to the 
bequest. * * 

It is pertinent to note that the Court specifically distin¬ 
guished the case from such a case as Hess v. Reynolds , 113 
U. S. 73, 5 Sup. Ct. 377, 28 L. Ed. 927, which is among 
those cited by the appellant. 

But, says the appellant, if claimants to a fund are ade¬ 
quately represented by the party to an action, they are not 
indispensable, and, she says, this appellee is adequately repre¬ 
sented by an executor. Certainly, within the meaning of the 
law, an executor to a trust fund is in no position to adequate¬ 
ly represent a corporation when the sole question presented 
is the power of that corporation. It is indispensable to due 
process that the corporation itself be heard in its own right. 

Even should the Court accept the contention of the appel¬ 
lant that the action raised by the complaint is a pure will 
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contest, The Virginia Military Institute is a necessary and 
indispensable party to the action. 

In suits affecting the rights of residuary legatees or next 
of kin, the general rule is that all the members of the class 
must be made parties. The legatees and distributees of a 
testator are indispensable parties to a suit in a federal court 
by an heir at law to obtain a construction of a will and to 
have any of its provisions, including the residuary clause, 
set aside as invalid, so as to leave the decedent intestate as 
to a portion of his estate. 

This principle is sustained by McArthur v. Scott, 113 U. 
S. 340, 28 L. Ed. 1015—and Stevens v. Smith, supra. 

As noted above, this latter case is directly on point in 
one respect, for in his complaint the plaintiff there sought 
to have charitable bequests to corporations set aside because 
the corporations were not competent to take by bequest. 

The Court had this to say: 

“The legatees and distributees who will take under 
the will, if the provisions assailed in this case stand, are 
directly and immediately interested in resisting the de¬ 
mands of the complainant. They do not constitute a 
class where one may defend for all, because practically 
all the bequests are assailed, and different ones on dif¬ 
ferent grounds. They come within the rule laid down 
in Daniell’s Ch. PI. & Pr. c. 5, § 2: ‘Where a person is in 
the actual enjoyment of the subject matter, or is inter¬ 
ested in it, either in possession or expectancy, which is 
likely either to be defeated or diminished by the plain¬ 
tiff’s claims, he is immediately interested in resisting 
the demand, and all persons who have such immediate 
interests are necessary parties to the suitand by Mr. 
Justice Gray, speaking for the court in McArthur v. 
Scott (an Ohio case) 113 U. S. 340,391, 5 Sup. Ct. 652, 
668, 28 L. Ed. 1015: ‘The general rule in equity, in 
accordance with the fundamental principles of justice, 
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is that all persons interested in the object of a suit, and 
whose rights will be directly affected by the decree, 
must be made parties to the suit/ This rule, when ap¬ 
plied to suits affecting residuary legatees or distribu¬ 
tees, is referred to in Story’s Eq. PI. §89, where it is 
said: ‘In general, in such a case, all the other residuary 
legatees or distributees ought to be made parties, so that 
the rights and claims may all be conveniently estab¬ 
lished at the same time and in the same suit;’ and in 
Beach’s Mod. Eq. Pr. § 69, where it is stated: ‘In suits 
affecting the rights of residuary legatees or of next of 
kin, the general rule is that all members of the class 
must be made parties.’ Of course, there are exceptions 
growing out of the necessities of the particular case. 
The parties may be too numerous to be all brought in, 
they may constitute a class where a few may properly 
represent all (Society of Shakers v. Watson, 68 Fed. 
730, 15 C. C. A. 632, 641), or some of them may be out 
of the jurisdiction. Here is an opportunity for the exer¬ 
cising of the discretion of the court. But in every case 
there must be such parties before the court, represen¬ 
tative of the various classes of defendants, as will in¬ 
sure a fair trial of the questions at issue. Beach’s Mod, 
Eq. PI. §69; McArthur v. Scott, 113 U. S. 340, 391, 
5 Sup. Ct. 652,28 L. Ed. 1015.” 

The case of Stevens v. Smith has been cited on this point 
with approval many times including the federal cases of 
McClelland v. Rose, 247 F. 721, Atzvood v. Rhode Island 
Hospital Trust Co., 275 F. 513 and Berg et al v. Merchant 
ctal, 15 F. 2d 990. 

It is interesting to note that even though the application 
of this ride destroys the jurisdiction of the federal court the 
Court nevertheless applies the rule. 

In Berg et al v. Merchant et al, supra, the only ground for 
jurisdiction of a federal court was diversity of citizenship. 
The plaintiff in that case was a non-resident of Ohio and 




11 


he named several of the decedent’s next of kin who wer^ 
residents of Ohio as defendants. The executors and legatees 
under the will were residents of Ohio. Some of the next of 
kin who were Ohio residents took nothing under the will 
The Circuit Court of Appeals for the Sixth Circuit aligned 
the parties according to their real interest and in so doing 
it was seen that those residents of Ohio who were next ojc 
kin of the decedent and were not named in the will had an 
identical interest in the subject matter as did the plaintiff. 
This meant that there were plaintiffs and defendants both 
residents of Ohio and the Court dismissed the action for 
lack of jurisdiction. The plaintiff then argued that these 
heirs at law were not indispensable parties but the Court 
applied the rule laid down in Stevens v. Smith , and denied 
this contention. 

If then a legatee is an indispensable party to a will contest 
where his right to take under that particular will is all that 
is involved, how much more so is he a necessary party when 
the question to be determined is not only his right to the 
proceeds of the particular will, but his power to take under 
any will. 

The conclusion is inescapable under either view which is 
taken, that the Virginia Military Institute is a necessary and 
indispensable party to this action. 

B. 

The Virginia Military Institute is a State Institution and 

Agency of the Commonwealth of Virginia 

The validity of this proposition may be ascertained in 
several ways. 

In the first place, the statute law of the Commonwealth 
of Virginia expressly states the proposition as being a fact. 
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Section 23-14 of the Code of Virginia of 1950 reads, in part, 
as follows: 

“The College of William and Mary in Virginia, at 
Williamsburg; * * * The Virginia Military Institute, at 
Lexington, * * * are hereby classified as educational 
institutions, and are declared to be public bodies and 
constituted as governmental instrumentalities for the 
dissemination of education. The powers of every such 
institution derived directly or indirectly from this chap¬ 
ter shall be vested in and exercised by a majority of the 
members of its board, and a majority of such board 
shall be a quorum for the transaction of any business 
authorized by this chapter/’ 

The section of the Virginia Code quoted above was en¬ 
acted into law by the General Assembly of Virginia in 1933. 
Even prior to that enactment, however, it would seem to 
be apparent from the very act creating The Virginia Mili¬ 
tary Institute that it is a public institution and an arm and 
agency of the State. Section 23-92 of the Code of Virginia 
of 1950 reads as follows: 

“The military school established in the county of 
Rockbridge, at the town of Lexington, shall be con¬ 
tinued, and the visitors thereof and their successors 
shall be and remain a corporation under the style of 
‘The Virginia Military Institute’, and shall be at all 
times subject to the control of the General Assembly. 
For the support of the school there shall be paid out of 
the public treasury, from time to time, such sums as 
shall be appropriated therefor by the General Assem¬ 
bly.” 

When the Legislature makes specific provision for the 
support of the school out of the public treasury of the State 
and provides that the corporation shall be at all times sub- 
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ject to the control of the General Assembly, it would seem 
that further evidence of the fact that it is but an arm of the 
State would be superfluous. 1 

The appellants apparently recognize the public nature of 
the school. Paragraph 6 of the complaint reads as follows: I 

“The defendant, Jesse W. Dillon, State Treasurer c^f 
the State of Virginia, is the person and officer desig¬ 
nated by the laws of the State of Virginia to receiye 
devises and bequests for the two Virginia State Institu¬ 
tions hereinbefore named as defendants/' 

Paragraph 6 of the Amended Complaint is changed so as t£> 
exclude the Protestant Episcopal Theological Seminary fropi 
the allegation. 

Apparently then not only does appellant admit that The 
Virginia Military Institute is empowered to accept devises 
and bequests through the State Treasurer, but also that itj 
is a State institution. 

Again, in paragraph 9 of the Complaint and Amended 
Complaint, we find the position of the appellant to be that 
because The Virginia Military Institute is a public corpora¬ 
tion it lacks the power to take. That paragraph reads as 
follows: j 

“By reason of the laws of the State of Virginia, the 
Virginia Military Institute, a corporate defendant here¬ 
in, being a public corporation of the State of Virginia 
and under the laws thereof lacks the power to take and 
receive the legacy attempted to be given to it and is 
therefore precluded from taking under the will of the 
said Mary E. Maxwell, deceased.” 

As we read the Complaint and Amended Complaint, the 
asserted ground for relief against The Virginia Military 
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Institute is that this gift was made directly to the institution 
rather than to Jesse W. Dillon, State Treasurer of the State 
of Virginia “The person and officer designated by the laws 
of the State of Virginia to receive” for them and that being 
a public corporation they have no power to receive the 
bequest directly. The brief of the appellant again recognizes 
that The Virginia Military Institute is a public corporation 
for, on page 5, the following appears: 

“The gravamen of this suit seems to be whether the 
appellee, being a public corporation, created by the Gen¬ 
eral Assembly of Virginia, possesses the sovereign im¬ 
munity of its creator, * * * .” 

At the risk of laboring a point which seems apparent we 
invite the attention of the Court to the case of Tucker v. 
Pollock, 21 R. I. 317, 43 Atl. 369. The question there in¬ 
volved was whether the Rhode Island College of Agriculture 
and Mechanic Arts was a public corporation immune to gar¬ 
nishment in an action against a contractor who erected 
buildings for the college. The Court had this to say: 

“* * * Said college is a state institution; the title to 
the land, buildings, and other property is in the state; 
and the board of managers, although made a corpora¬ 
tion * * * is but the agent of the state to carry out the 
purposes of the general assembly in connection with 
the establishment and maintenance of the college. * * * 
Probably the main object in creating the charter was 
to enable the board to more conveniently discharge their 
duties*** But whatever the purpose was, it is clear that 
the corporation is none the less the agent of the state in 
the premises than was the board of managers before the 
charter was granted. * * * 

* * * 
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“Moreover, said board is not a private corporation, 
but is a part of the public educational system of the 
state. It holds no property except as the agent of the 
state. It has no stock; the members of the board are 
appointed by the governor, by and with consent of the 
senate; and although incorporated as aforesaid, it can¬ 
not be said to be an independent corporation, but sim¬ 
ply an agent of the state.****” 

With minor changes in the language used by the Rhode 
Island Court one might well think that court was referring 
to The Virginia Military Institute. As will be pointed out 
later in this brief, The Virginia Military Institute is also 
a corporation the land, buildings and property of which are 
owned by the State, and the Board of Visitors of which is 
appointed by the Governor and subject at all times to the 
control of the General Assembly. The Virginia Military 
Institute is also similar to the Rhode Island school in that 
there is no stock and the corporation is but a part of the 
public educational system of the State, supported—in tie 
case of VMI—out of the public treasury of the State. 

We are not required to look to a decision of a Rhode 
Island Court for such an expression, however. The Supreme 
Court of Appeals of Virginia in the case of Phillips v. Uni¬ 
versity of Virginia , 97 Va. 472, 34 S. E. 66, recognized 
the principle which we urge here. In that case the Court said: 


“The University, from its foundation, has been whol¬ 
ly governed, managed, and controlled by the State 
through a corporation created for the purpose, under 
the style and title of ‘The Rector and Visitors of th^ 
University of Virginia,’ which is a public corporatiori, 
without capital or stock-holders, and private individ¬ 
uals have no interest in or control over it. The Visitors 
composing the corporation were originally appointed 
by the Governor, with the advice of the Council, and are 
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still periodically appointed by him, by and with the con¬ 
sent of the Senate. The Rector is chosen by the Visitors 
from their own body. The Rector and Visitors were 
originally required to make a report annually to the 
president and directors of the literary fund, to be laid 
before the General Assembly, embracing a full account 
of the disbursements, the funds on hand, and a general 
statement of the condition of the University. This re¬ 
port is still required to be made, but now directly to the 
General Assembly. 1 Rev. Code, p. 90, ch. 34; and Code 
of 1887, ch. 68. 

“From the time the University was established down 
to the present, the law has expressly provided that the 
Rector and Visitors should be at all times subject to the 
control of the General Assembly, and should conform 
to such laws as it might, from time to time, enact for 
their government. And they are expressly prohibited 
from contracting any debt whatever on account of the 
University without the consent of the General Assem¬ 
bly previously obtained. 1 Rev. Code, ch. 34, sec. 9: and 
Code of 1887, sec. 1554. 

“It is plain that the University of Virginia is in the 
strictest sense a public institution, and that its grounds 
and buildings are public property, the property of the 
State; that it is governed and controlled solely by the 
State; that its grounds and buildings are wholly dedi¬ 
cated to public uses; and that the interest of the public 
constitutes its ends and aims.” 

We submit that everything which the Virginia Court 
there said applies with equal force and effect to The Virginia 
Military Institute. 

The appellant contends that the powers granted the board 
of visitors of the institution are so broad that the corpora¬ 
tion loses its immunity as a governmental instrumentality. 

It is needless to dabate what powers the Board of Visi¬ 
tors has been granted. The fallacy of the appellant’s posi- 
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tion is pointed up by the glaring inconsistency in her brief. 
On page 5 she sets forth the section of the Code of Virginia 
which expressly provides that the Board of Visitors of jthe 
Virginia Military Institute shall be at all times subject] to 
the control of the General Assembly, but on page 9 phe 
blandly states “The board is not specifically subject to (he 
control of the General Assembly as is the board of visitors 
of the University of Virginia, sec. 23-69. The appellee, 
therefore, holds a unique place in the educational system 
of Virginia.” But let us turn now to page 12 of the appel¬ 
lant’s brief where she attempts to establish the fact tl^at 
the venue statute is not applicable to the appellee. There We 
find the statement “The appellee is ‘subject to the control 
of the General Assembly,’ Code 23-92. No public officer pf 
the government of Virginia is involved.” 

Strange, is it not, that this action was instituted on the 


basis that The Virginia Military Institute had no powpr 
and today the appellant is in the position of atempting to 
establish it as being all powerful or, as she says, “Its boapd 
of visitors has practically unlimited power in almost every 
aspect of its operation” ? 

Regardless of the powers granted the board of visitors, 
they were granted, as the Rhode Island Court said of thejr 
school “to enable the board to more conveniently discharge 
their duties,” but that board is subject at all times to the 
control of the General Assembly of Virginia and is merely 
its agent, and, as the Virginia Court said of the University 
of Virginia, it is “* * * in the strictest sense a publip 
institution, and its grounds and buildings are public prop¬ 
erty, the property of the State; that it is governed and con¬ 
trolled solely by the State; that its grounds and buildings are 
wholly dedicated to public uses; and that the interest of the 


public constitutes its ends and aims.” (97 Va. 475-76). 
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No attempt has been made to set forth at this state of the 
brief all of the statutes and Acts of Assembly which indi¬ 
cate the public nature of The Virginia Military Institute. 
For convenience and clarity, a substantial portion of such 
material is contained under Section III which is entitled 
“Virginia has not Waived its Immunity from Suit in a 
Federal Court.” 


CL 

This is an Action Against the Virginia Military Institute 
and Therefore Against the State of Virginia 

Whether a suit is within the prohibition of the Eleventh 
Amendment is determined not by reference to the nominal 
parties but by reference to the real parties in interest. When 
a state is the real party in interest and is the real party 
against which relief is sought, the nominal defendants being 
its officers and agents without any personal interest in the 
subject matter, the suit is within the prohibition of the 
Eleventh Amendment, and if the State has not consented 
to be sued the suit cannot be maintained. Hagwood v. 
Southern, 117 U. S. 52, 29 L. Ed. 805; In re Ayers, 123 
U. S. 443, 31 L. Ed. 216, Pennoyer v. McConnaughy, 140 
U. S. 1, 35 L. Ed. 363, Poindexter v. Grunhow, 114 U. S. 
270,29 L. Ed. 185. 

The Memorandum opinion of the court below summed up 
our position here accurately and concisely in these words: 

“The Supreme Court has held that whether a state 
is the actual party in the sense of the 11th Amendment 
to the Constitution is determined ‘by a consideration of 
the nature of the case as presented on the whole record/ 
In re Ayers, 123 U. S. 443, 492. The question raised 
by the complaint herein is the power of the State of 
Virginia, through its agent, The Virginia Military 
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Institute, to accept funds bequeathed to it under a will 
duly admitted to probate. This Court is of the opinion 
that such an action is a suit against the State of Virginia 
and is prohibited by the 11th Amendment to the Federal 
Constitution unless Virginia has waived its immunity 
from suit. Ford Motor Co. vs. Dept, of Treas., 323 
U. S. 459. O'Connor vs. Slaker, 22 F. 2d 147. Missouri 
vs. Fiske, 230 U. S. 18.” 

When a corporation is performing what is essentially a 
public or governmental function it is, in effect, a part of the 
government and an action against it is, in effect, against the 
government. Ballaine v. Alaska M.R. Co. (1919; C.C.A. 
9th) 259 F. 183, 8 A.L.R. 990; Lord & B. Co. v. United 
States Shipping Bd. Emergency Fleet Corp. (1920; D. C.) 
265 F. 955; Kansas City Bridge Co. v. Alabama State 
Bridge Corp. (1932; C.C.A. 5th) 59 F. (2d) 48; (Certio¬ 
rari denied 297 U. S. 644, 77 L. Ed. 557, 53 S. Ct. 90) ; and 
Cox v. University of Alabama (1919) 161 Ala. 639, 49 So. 
814. In the last case cited the Court said: 

“Public institutions created by the state for charit¬ 
able or educational purposes are a part of the state, or a. 
mere agency of the state.” 

The appellant insists that this is not an action against the 
State, but is only a will contest. We again invite the Court 
to examine the complaint and amended complaint for any¬ 
thing which may be truly said to be a question concerning’ 
the construction of the will. There is not a single point made 
to impeach the validity of the document itself. The only 
question raised is the power of the Virginia Military Insti¬ 
tute to accept the gift. Let us suppose for a moment that this 
gift had been made to the General Assembly of Virginia— 
would a federal court take jurisdiction because the com- 
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plaint arose in a dispute over the subject matter of a will 
and make a decision as to the power of the General Assembly 
of Virginia ? We think not. 

The appellants have urged that because the Court below 
had jurisdiction over the res, it should not hesitate to adjudi¬ 
cate the question presented. 

We rely strongly on the case of Missouri v. Fiske, 290 
U. S. 18, 78 L. Ed. 145, to establish the proposition that 
even though a suit in a Federal court be in rem or quasi in 
rent if a nonconsenting state is an indispensable party the 
Federal court will refuse to take jurisdiction. The same point 
was made there that the plaintiff makes here—that is, that 
no money judgment was being sought against the state—to 
that contention Chief Justice Hughes, speaking for the 
Court, said: 

“The fact that the motive for the adoption of the 
Eleventh Amendment was to quiet grave apprehensions 
that were extensively entertained with respect to the 
prosecution of State debts in the Federal courts cannot 
be regarded, as respondents seem to argue, as restrict¬ 
ing the scope of the Amendment to suits to obtain 
money judgments. The terms of the Amendment, not¬ 
withstanding the chief motive for its adoption, were 
not so limited. Expressly applying to suits in equity 
as well as at law, the Amendment necessarily embraces 
demands for the enforcement of equitable rights and 
the prosecution of equitable remedies when these are 
asserted and prosecuted by an individual against a 
State. * * *” 

In summary, point II of our brief is as follows: 

The history, activity and purpose of The Virginia Mili¬ 
tary Institute in addition to the express statute law of Vir¬ 
ginia reveal that that institution is an educational institu- 
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tion created as a public corporation to perform a govern¬ 
mental purpose as an arm and agency of the State subject 
at all times to control of the General Assembly. To an action, 
the result of which depends upon a determination of the 
powers of the corporation, it is a necessary party. To in 
action, the final object of which is to preclude its enjoyment 
of a bequest made to it, it is a necessary party. An action 
against it is, because of its relationship to the State, an 
action against the State and, therefore, under the Eleventh 
Amendment a Federal court cannot entertain such an action 
when instituted by a citizen of another state unless the irh- 
munity has been waived. 

Ill 

Virgina has not Waived its Immunity from Suit in a Federal 

Court 

The appellant has woven an ingenious argument whiclf 

wanders in and out between the propositions that the appeh 
lee has no immunity from suit, that the appellee has waived 
its immunity and that if the appellee be immune from suit 
then the appellant has no forum and no remedy. 

Section II of our brief was devoted to establishing the 
error of her first contention. We turn now to a consideration 
of whether the State has waived the immunity provided by 
the Eleventh Amendment. 

We pointed out in argument to the Court below that the 
Board of Visitors of The Virginia Military Institute could 
sue or be sued under the provisions of Section 23-97 of the 
Code of Virginia of 1950 which reads as follows: 

“The board of visitors may sue and be sued for any 
cause or matters which have heretofore arisen, or which 
hereafter arise.” 
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The existence of this statute should conclusively indicate 
that the General Assembly of Virginia, which created The 
Virginia Military Institute, recognized that the statute was 
necessary in order to permit suit; otherwise, its passage was 
a futile act. What greater proof can there be that beyond the 
provisions of the consent there is immunity from suit? 

It is well settled that the suability of a state depends upon 
the terms of the consent as to persons, courts, and proce¬ 
dures. Great Northern Insurance Co. v. Read, 322 U. S. 
47, 86 L. Ed. 1121; Smith v. Reeves, 178 U. S. 436, 44 L. 
Ed. 1140. 

The Commonwealth of Virginia has expressly limited 
suits against The Virginia Military Institute to the Circuit 
Court of the City of Richmond. 

Section 8-38 (9) of the Code of Virginia of 1950 reads 
as follows: 

“If it be an action or a suit in which it is necessary 
or proper to make any of the following public officers 
a party defendant, to-wit, the Governor, Attorney 
General, State Treasurer, Secretary of the Common¬ 
wealth, Comptroller, Superintendent of Public Instruc¬ 
tion, or Commissioner of Agriculture and Immigra¬ 
tion ; or in which it may be necessary or proper to make 
a party defendant the State Board of Education, or 
other public corporation composed of officers of govern¬ 
ment, of the funds and property of which the Common¬ 
wealth is sole owner; or in which it shall be attempted 
to enjoin or otherwise suspend or affect any judgment 
or decree on behalf of the Commonwealth, or any exe¬ 
cution issued on such judgment or decree, it shall be 
onlv in the Citv of Richmond; and ” 

Section 8-40 of that Code provides: 

“Anv action or suit mentioned in either of the two 
* 

preceding sections may be in a circuit court of any 
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county, or circuit or corporation court of any city, 
wherein it is allowed or required thereby to be brought; 
except that any such action or suit as is allowed by 
paragraph (8) of § 8-38, or required by paragraph 
(9) of such section* to be brought in the city of Rich¬ 
mond, shall be in the Circuit Court of such city. And 
if any such action or suit as is mentioned in such pan^- 
graph (9) is brought in any other court than the Cir¬ 
cuit Court of the city of Richmond, it shall by order, 
of such other court, be transferred, together with all 
the papers and proceedings therein, to the Circuit 
Court of the city of Richmond, to be proceeded in to 
a final decision in such Circuit Court. And if sucn 
action or suit be not transferred, but be proceeded in to 
judgment or decree in the court wherein it is so pending 
or shall have been so brought, such judgment or decree, 
so far as it may be against any of the public officers 
or public corporations mentioned in paragraph (9) qr 
against the Commonwealth, shall be void.'” 

The appellant contends that The Virginia Military Insti 
tute is not such a corporation as is set forth in § 8-38(9) 
We have already set forth a great deal of material dealing 
with The Virginia Military Institute to establish that it is 
an arm and agency of the State. Our supply is not nearly 
exhausted. 

It has previously been noted that The Virginia Military 
Institute is supported by appropriations out of the public 
treasury. It should now be noted that unless the institution 
is owned or exclusively controlled by the State all the appro 
priations made to the institution have been invalid for § 14[1 
of the Constitution of Virginia reads as follows: 

“No appropriation of public funds shall be made to 
any school or institution of learning not owned or 
exclusively controlled by the State or some political 
subdivision thereof; provided, first, that the General 
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Assembly may, in its discretion, continue the appropri¬ 
ations to the College of Willian and Mary; second, that 
this section shall not be construed as requiring or pro¬ 
hibiting the continuance or discontinuance by the Gen¬ 
eral Assembly of the payment of interest on certain 
bonds held by certain schools and college as provided 
by an act of the General Assembly, approved February 
twenty-third, eighteen hundred and ninety-two, relat¬ 
ing to bonds held by schools and college; third, that 
counties, cities, towns, and districts may make appropri¬ 
ations to nonsectarian schools of manual, industrial, or 
technical training, and also to any school or institution 
of learning owned or exclusively controlled by such 
county, city, town, or school district.” 

If we are correct in concluding that The Virginia Mili¬ 
tary Institute is but an arm and agency of the State, does it 
not necessarily follow that its property is the property of the 
State ? It has never been doubted that this is true. 

Under the provisions of § 23-111, Code of Virginia the 
board of visitors is required to report annually to the Gover¬ 
nor the condition of the property at The Virginia Military 
Institute, the Governor in turn reports to the General As¬ 
sembly. The treasurer of the institution is required to give 
bond payable to the Commonwealth. (23-101 Code of Vir¬ 
ginia) He is required to annually file a detailed report with 
the State Board of Education which in turn submits the 
report to the General Assembly. (23-102 Code of Virginia) 
The Auditor of Public Accounts is required to devise 
and adopt a system of accounting to be used in the Institu¬ 
tion, (2-129 Code of Virginia) and may compel its adop¬ 
tion by a writ of mandamus (§ 2-131 Code of Virginia), 
and is charged with duty of auditing the accounts of the 
Institution by Chapter 13, Title 2 of the Code of Virginia 
of 1950. 

That the property of The Virginia Military Institute is 
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the property of the State is also revealed by § 2A l / 2 of the 
Appropriation Act which is found in the Acts of the General 
Assembly of 1950. That section reads, in part, as follows: 


“* * * It is further provided that no donations, 
gifts or Federal grants whether or not entailing com¬ 
mitments as to the expenditure or subsequent request 
for appropriation or expenditure, from the general 
fund of the State treasury shall be solicited or accepted 
by or on behalf of any department, institution or agency 
without the prior written consent and approval of tjie 
Governor.” 

The obvious purpose of this legislation is to place within 
the discretion of the Governor the power to prevent tljie 
State from being burdened with a “white elephant” by tl(ie 
acceptance of some impractical gift by the Institution. If the 
State had no interest in such property it would have no such 
provision in its law. A section similar to this may be found 
in all the Appropriation Acts of recent years in Virginia. 

In addition to this supervision over the acceptance of 
gifts—which incidentally, reveals the power of the Institu¬ 
tion to accept such gifts—it has long been recognized that 
the property of The Virginia Military Institute cannot be 
disposed of without legislative action. As an example of 
this, we point to Chapter 294 of the Acts of the General 
Assembly of Virginia of 1950, which reads as follows: 


“Be it enacted by the General Assembly of Virginia: 
1. That the Virginia Military Institute. Lexington, 
Virginia, be authorized to enter into a contract with 
the Town of Lexington, Virginia, and to convey tp 
the Town of Lexington such portion of the island in 
the Maury River, located north of the bridge on U. S. 
Highway 11, as may be required for the installation 
of a sewage disposal plant by the Town of Lexington. 
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The island was acquired by VMI by purchase, the deed 
being dated June 18, 1946. (record in Deed Book No. 
192, page 141, Rockbridge County, Virginia) and con¬ 
tains 6 acres more or less. The contract and deed shall 
describe in so far as necessary certain services to be 
rendered by the Town of Lexington to the Virginia 
Military Institute in exchange for the property con¬ 
veyed to the Town of Lexington.” 

It follows that the appellant is erroneous in her view that 
the venue statute is not applicable because the property of 
The Virginia Military Institute is not the property of the 
State. 

The appellant next contends that the venue statutes are 
not applicable because the corporation is not “composed of 
officers of the government.” 

The Board of Visitors of V. M. I. is composed of officers 
of the government. The Board consists of thirteen members: 
the Adjutant General of Virginia, and the Superintendent 
of Public Instruction of Virginia, ex officio, and eleven 
members appointed by the Governor, subject to confirmation 
by the Senate. (§23-93 Code of Virginia 1950). The Board 
is subject at all times to the control of the General Assembly, 
and the school is supported out of the public treasury. 
(§ 23-92, Code of Virginia, 1950) The expenses of the 
members of the Board of Visitors incurred in the discharge 
of their duties are paid by the State. (§ 23-3, Code of Vir¬ 
ginia). 

So much an integral part of the State is this institution 
and its governing body that their terms of office are fixed 
by the Constitution of the State. (Section 142, Constitution 
of Virginia). 

There can be no question but that V. M. I. is just such a 
public corporation as is referred to in § 8-38 of the Code of 
Virginia, 1950, and, therefore, the Court below has cor- 
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rectly held that a suit against it must be brought in the Rich¬ 
mond Court. 

According to the complaint and amended complaint, the 
State Treasurer of the State of Virginia is a necessary 
party to this action. The appellant attempts to rely on his 
nonappearance as indicating that he agrees with her new 
position that he is not a necessary party. It should be observed 
that, contrary to the statement in the appellant's brief, the 
State Treasurer of the State of Virginia has not been served 
with process in this suit—by order of publication or other¬ 
wise. This condition exists solely because of lack of diligence 
on the part of appellant, who now attempts to argue that 
the nonappearance of this party is an indication of his agree¬ 
ment with her position. No such inference should be made, 
especially in view of the lack of service. 

The appellant cites several cases from the Supreme Court 
of the United States in support of her contention that Vir¬ 
ginia has waived the immunity from suit possessed by The 
Virginia Military Institute. She has misconstrued those 
cases. 

The first Supreme Court case cited on the point is that 
of Hopkins v. Clemson Agricultural College, 221 U. S. 636, 
55 L. Ed. 890. The appellant states in her brief that this 
“was a case precisely like the one at bar.” That case in¬ 
volved a public educational institution—it is a similar case 
in that respect only. The decision in the Hopkins case is pred¬ 
icated exclusively on the fact that the action sounded in 
tort against public agents. In the lower court this appellee 
cited the Hopkins case and others of its class and pointed 
out that, in cases where public officers are sued for their 
own torts, they cannot avail themselves of the immunity of 
the sovereign state. The case at bar obviously does not fall 
into this class of cases. In the Hopkins case, the Court said: 
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“With the exception named in the Constitution, every 
state has absolute immunity from suit. Without its con¬ 
sent it cannot be sued in any court, by any person, for 
any cause of action whatever. And, looking through 
form to substance, the 11th Amendment has been held 
to apply, not only where the state is actually named as 
a party defendant on the record, but where the pro¬ 
ceeding, though nominally against an officer, is really 
against the state, or is one to which it is an indispensable 
party. * * (55 L. Ed. p. 894) (Italics added) 

The construction given the Hopkins case herein has been 
recognized by the Supreme Court. In the case of Old Colony 
Trust Co. v. City of Seattle, 271 U. S. 426, 46 S. Ct. 552, 
70 L. Ed. 1019. Mr. Justice Van Devanter analyzed the case 
and said: 

“The test to be applied is illustrated in Hopkins v. 
Clemson Agri- College, 221 U. S. 636, 55 L. Ed. 890, 
35 L.R.A. (N.S.) 243, 31 Sup. Ct. Rep. 654. There 
a state agent when sued on account of a wrongful act 
done under color of the agency advanced the contention 
that the state was a necessary party and that its im¬ 
munity from suit extended to the agent. But this court, 
on a full review of prior decisions, rejected the conten¬ 
tion, and said (p. 642) : 

“ ‘But immunity from suit is a high attribute of 
sovereignty—a prerogative of the state itself—which 
cannot be availed of bv public agents when sued for 
their own torts. * * *?’ (70 L. Ed. 1022). 

It appears, therefore, that the case which the appel¬ 
lant relies on as being “precisely like the one at bar” is not 
only distinguishable in the controlling feature of the case, 
but is also one in which the very principle asserted by the 
appellee is fully recognized by the Court. 

Next, the appellant cites Keifer v. R. F. C., 306 U. S. 381, 
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59 S. Ct. 517, 83 L. Ed. 784. There, again, the Court clearly 
recognized that the sovereign creating a public corporatidn 
might limit its amenability to suit but the Court found that 
Congress intended to allow the Regional Agricultural Credit 
Corporation to be sued because it has expressly authorized 
their parent corporation, the Reconstruction Finance Cor¬ 
poration, to sue and be sued and “Congress naturally as¬ 
sumed that the general corporate powers to which it had 
given particularity in the original statute establishing Reconl- 
struction (R. F. C.) would flow automatically to the Rer 
gionals from the source of their being.” I 

In the case at bar there is no possible method of constru 1 
ing the intent to the Virginia Legislature to have been other4 
wise than to limit V. M. I.’s amenability to suit to thosej 
brought in the Circuit Court of Richmond. 

It should also be noted that in the R. F. C. Case, the Court 
recognized the distinction in cases involving federal insti¬ 
tutions and those involving state institutions, for the Court 
said: 

“As to states, legal irresponsibility was written into 
the Eleventh Amendment, Const. U. S. C. A.; as to the 
United States it is derived by implication. * * 

(59 S. Ct. 517). i 

I 

The case of Interstate Const. Co. v. Regents of the Uni¬ 
versity of Idaho, 199 F. 509, is next cited. We welcome the 
opportunity to call the Court’s attention to the case. In that 
case suit was brought in the District Court for the Central 
District of Idaho against the Regents of the University of 
Idaho. The objection was made that the suit was barred by 
the Eleventh Amendment and the Court said: 

“ * * * assuming that the defendant is a corpora¬ 
tion organized only to perform certain public functions 
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of the state, and that it is therefore, in a sense, but an 
arm of the state, is it subject to the process of any court? 
And, in the second place, if it be held that it is subject 
to the process of the state courts, is it, in view of the 
eleventh amendment to the Constitution of the United 
States, amenable to the process of the federal courts ?” 
(199 F. 510) 

The Court then discussed a contention of the plaintiff 
which is not pertinent at this point, and continued: 

“But has it not waived the exemption provided by 
the eleventh amendment in another way? It is familiar 
law that a sovereignty may forego its privilege and con¬ 
sent to be sued. Such consent may be limited, as where 
the right is conferred upon claimants to wage their 
claims against the state in some designated tribunal 
created exclusively for that purpose, or the consent may 
be general, as where it is provided that it may be sued 
in courts of general jurisdiction, as are natural persons, 
and private corporations. It might have been provided 
by the Legislature that the Regents of the State Uni¬ 
versity could be sued in the state courts of general 
jurisdiction, but not in the federal courts, or in the 
federal courts, and not in the state courts, or exclusively 
in some special tribunal of limited jursdiction. In short, 
the whole matter is within the discretion of the state, 
as to whether it will permit itself to be sued at all, 
and, if at all, in what tribunal. * * (199 F. 512). 

The case of Louisville C. & C. R. Co. v. Letson, 2 How. 
497, 11 L. Ed. 353, is sufficiently answered by Hagwood v. 
Southern, supra; In re Ayers, supra; Pennoyer v. McCon- 
naughley, supra; and Poindexter v. Greenhow, supra. All 
of these cases hold that the determination of whether a suit 
is within the prohibition of the Eleventh Amendment is not 
determined by reference to the nominal parties but by ref¬ 
erence to the real parties in interest. 
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The Virginia decisions cited by the appellant are appar¬ 
ently advanced for the purpose of showing that The Vir¬ 
ginia Military Institute is not within the class of corpora¬ 
tions covered by the venue statute §8-38 (9) of Code of 
Virginia. 

Not one of the cases is in point. Not one of the cases deals 
with The Virginia Military Institute or any other state sup¬ 
ported and state controlled school. 

The appellant cites Dunnington v. Northwest Turnpike 
Co. 6 Grattan 160 and says the Court considered the precise 
question presented here. If that be true, our contention is 
certainly sound because the Court held the venue statute 
applicable to the Northwest Turnpike Co. 

That case was decided by the Virginia Court in 184j9 
and the Court recognized the principle that the sovereign 
creating a corporation to carry out a governmental function 
may limit its amenability to suit. At the time this case w^s 
decided the present venue statutes were not in force. At thajt 
time the venue for suit against public corporations was fixe^l 
by an Act of the General Assembly of Virginia, passed 
March 5, 1846 (Acts of Assembly 1846, page 12). Under 
the provisions of that Act it was permissible to institute 
suits against public corporations in the various circuit court 
of the State, but the Act required that the suit be transferrer 
to a court of the City of Richmond for final judgment. 

The Court held that it was proper to institute the suif 
in the Circuit Court of Harrison County but that the suit 
must be transferred to Richmond for final judgment. This 
was done in spite of the fact that the public corporation 
had been given power “to sue and be sued.” The Court recog¬ 
nized the principle previously asserted by the appellee herein 
that the sovereign may consent to be sued but may limit 
such consent as to persons, courts, and procedure. 
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The case of Western State Hospital v. State Board, 112 
Va. 230, 70 S. E. 505, is not in point. The decision in that 
case hinged on a determination by the Court that § 8-38 does 
not confer jurisdiction on the Circuit Court of the City of 
Richmond over a case in which one agency of the State is 
suing another agency of the State. 

None of the other Virginia decisions is even remotely in 
point. 

The appellant has contended that the action of the lower 
Court leaves her without a remedy. We have repeatedly 
invited her to bring suit for declaratory judgment in the 
Circuit Court of the City of Richmond. Such procedure is 
authorized by the Virginia statute, that Court has jurisdic¬ 
tion and we have indicated our willingness to cooperate. If 
the appellant can obtain a judgment in that Court that The 
Virginia Military Institute is without power to accept a 
gift, she will then be in a position to obtain the final relief 
sought. 

The appellant contends that neither the principle of con¬ 
venience nor state statute can deprive the federal courts of 
jurisdiction. We agree. We rely on the Constitution of the 
United States—not a state statute, nor a doctrine of con¬ 
venience. Conversely a doctrine of convenience cannot confer 
on a federal court jurisdiction expressly denied to it. 

CONCLUSION 

We have attempted to establish that, because the relief 
sought by the complaint and amended complaint depends upon 
a construction of the powers of the appellee, which is an 
agency and arm of the State, that the appellee is an indis¬ 
pensable party and being but a part of the State, the State 
itself is the party in interest in this suit; that the State has 
provided a forum wherein the appellant may be heard and 
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it has the right and power to limit its answerability to s^iit 
to that forum—and it has done so. Therefore, the Court 
below properly dismissed this action in so far as it pertaihs 
to that portion of the estate bequeathed to the appellee. It is 
respectfully submitted that the judgment is plainly right and 
should be affirmed. 
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APPENDIX 


Last Will and Testament of Mary E. Maxwell 

Item VIII: I give and bequeath to my niece, Agtet 
Bennett Williams, my grandfather clock, my grandmother 
spinning wheel, my sofa with hair cloth covering, my bureau, 
my large rocking chair with hair cloth covering, my chest 
of drawers, my wash stand and my three antique chairs with 
rush seats. 

Item IX: All clothing and wearing apparel, jewelify 
and articles of personal use and adornment, silver, chiqa 
and glassware, table and bed linen, and household furniturC, 
articles and effects of every kind and description, not here¬ 
inbefore specifically bequeathed, of which I may die pos¬ 
sessed, and also such, if any, of the articles hereinbefore 
specifically bequeathed as may not be accepted by the respec¬ 
tive legatees, I give and bequeath one-fourth thereof to my 
niece, Agra Bennett Williams, and one-fourth thereof t 
each of her children, Agra McKinley Thompson, Johnso: 
Bennett McKinley and Louis Bennett McKinley, and if an 
of said four persons should predecease me, his or her shar 
shall go to his or her descendants, if any, or if there be nd 
such descendants at the time of my death, then to those of 
said four persons who may survive me, share and share alike 

Item XVI: I give and bequeath the sum of Twenty- 
five Thousand Dollars ($25,000.00) unto my executor, here-) 
inafter named, as trustee, in trust, to hold the same with full 
discretionary powers of management, investment, sale and) 
reinvestment as hereinafter set forth, and to pay one-half of 
the principal of said fund (with any accumulated net income 
collected after said fund shall have been set apart), one 
year after the date of my death, to my niece, Agra Bennett 
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Williams, and thereafter to hold the remainder of said trust 
fund, with all of said powers, and to pay the net income 
arising therefrom unto my said niece until the expiration of 
ten years from the date of my death and upon the expiration 
of said ten year period this trust shall finally cease and deter¬ 
mine and my trustee shall transfer, assign and pay over 
to my said niece, absolutely, the portion of the trust fund 
then remaining in its hands. If, however, my said niece 
should survive me, but die before the expiration of said 
ten year period, then upon her so dying, all of her rights to 
any portion of the trust fund then remaining in the hands 
of my trustee shall cease and determine and upon her death, 
or if she should predecease me, upon my death, my trustee 
shall pay over the entire net income arising from this trust 
fund, or from so much thereof as may remain in its hands, 
share and share alike, unto those of the three now living 
children of my said niece who may survive from time to 
time, the surviving issue, however, if any, of any of said 
three children who may die to take, per stirpes , the same 
share of such net income as the deceased ancestor would have 
taken if living, until the expiration of ten years after my 
death, when this trust shall finally cease and determine, and 
my trustee shall thereupon transfer, assign and pay over the 
principal of the trust fund then held by it under this Item, 
together with any undistributed accumulation of net income, 
absolutely, per stirpes , unto the then surviving issue of my 
said niece, or if my niece should die before the expiration of 
said ten-year period leaving no issue, upon her death said 
principal and accumulated income of this trust fund shall be 
and become part of my residuary estate. I make no greater 
provision for my said niece because I have already paid 
many of her debts for her. 







